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It was stored in a manner that would preserve it? 
Yes. 


How was it identified -- I'm sorry. When you got back 
to Germany you looked at it? 
Yes, I did. 


How was it stored to identify that it came from 


(b)(6) 
We have an autopsy number and basically we used that. 


So was there a tag or a label? 

We actually write on the container and I believe -- 
normally a label. I don't recall if there was a label 
on it, but I know it was easily identified. 


So this jar or container had like a twist top? 
No, it's a flip top. : 


Is there a piece of tape put over the top like we do 
when we take a urinalysis? 


No, it's basically been in our possession all the time. 
If we were going to be shipping it, we would protect it 
in a similar fashion. 


So as it's sitting there someone can walk in and just 
flip the top up, flip the top back down and walk away? 
It's inconceivable. It is in a secured area where we 
keep out -- 


With a label on it? 
Yes. Well, label or written. I don't recall if it was 
written on the container. 


Yes, ma'am, thank you. 


Was that container sent to AFIP? 
Actually it ended up being hand carried to AFIP. 


In that same container? 
I think he had to repackage it basically because flying 
on planes you have to remove the formalin. 


That's Mr. {b)(6) 
Yes. 


Judge, can I have the co-counsel stand in the well? 
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For what purpose? 


I'm going to choke him, sir, to ask questions of the 
witness. 


Any objection? 
No, sir. 
Ald :yaght:. 


by the defense continued: 


Ma'am, I have put up Appellate Exhibit CIx (109). Do 
you have that on your screen? 
Yes. 


Number 1 identifies the hyoid bone? 
Yes, the front of the hyoid bone. 


What number is the thyroid cartilage? 
Number 4. 


Number 4 is the thyroid cartilage. That whole thing 
right there? 
Yes. 


Okay. Ma'am, I'm going to place my hands on Captain 
Jasper. Okay? I'm taking my right hand and I'm placing 
it in the middle of his neck. Okay? 

Okay. 


And I squeeze. Using that diagram, what is my hand on? 
You mean the entire hand? 


Yes. 

It's probably in the area -- although there are 
individual variations, but in between the hyoid and the 
thyroid. 


The thyroid? 
The membranous area. 


On the photograph, that is number 3? 
Yes. 


Okay. If I slide my hand down and -- what is this thing 
right here that we call the Adam's apple? What's the 
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real name? 
A. That's the prominence of the thyroid cartilage that you 
see number 4 point to in that portion. 


ae So his ‘Adam's apple is actually the -- the real name for 
that is thyroid cartilage? 

A. The prominence of it, yes. 

Q. Is part of it? 

A. Yes. 

Q. If I put my hand like this, the horseshoe of my thumb 
and my index finger on that Adam's apple, where on the 
diagram is my hand? 

Ai, Around the structure that is number 4. 

If I move my hand like this, okay, where you can see -- 
the jar is actually coming down over my fingers and I'm 
appear to be up underneath his chin, where in the 

‘ diagram is my hand? 

A. Probably the top portion of number 1. 

Q. And number 1 is the hyoid bone? 

A Yes. 

MJ: Does the trial get an opportunity? 

Cos I would invite them to. 


Questions by the defense continued: 


Q. I just put my, hand in three positions, right? 

A. Yes. , 

re 

Q. And if I was strangling him, would each of those 
positions cause different injury? 

A It's variable. A lot of it's variable on movement. Are 
you strangling him in the static position? Where is the 
pressure in your hand being inserted? It is just 
variable. 

on Yes, ma'am. If my hand is on position number 4, the 
thyroid cartilage, and the protruding part which I'm 
calling the Adam's apple, if I'm on there and I'm 
squeezing, I'm below the hyoid bone, aren't I? 

A. You're talking about around the -- 

Q. My hand is right there, the top of my hand is on that 
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point number 4 right there. 
That's given your hand is totally static and there is no 
movement, yes, that would be the likely area. 


That type of pressure’ more than likely would injure the 
thyroid cartilage as opposed the hyoid bone? 

The area where direct pressure is is generally the area 
underneath what gets injured. 

Yes, ma'am. And when I move my hand up and I had it on 
number 1, that last position I had it on and I was 
squeezing, that would be more likely to result in injury 
to the hyoid bone; isn't that correct? 

If the pressure was in that portion of your hand over 
that area, yes. 


So when we're talking about these injuries, one of the 
things you are talking about is whether it is static, 
and I understand the hand can move and cause different 


injuries is what you're saying, right? 
Yes. 


But in order to injure a particular area it's going to 
most likely be the area where there's direct pressure? 
Yes. At whatever time there's direct pressure, yes. 
Thank you, ma'am. 

Sir, that is all I have. 

Do you have any redirect? 


Yes, sir. 


Let's go ahead and break for lunch and we'll come back 
at 1 o'clock. 


The court is in recess. 


The Article 39(a) session recessed at 1204, 14 October 2004. 


The Article 39(a) session was called to order at 1301, 
14 October 2004. 


MJ: 


The court will come to order. The record will reflect 

all those present when we recessed are again present. 

The witness, Dr. is still on the witness 
(b)(6) 

stand. 
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Government. 


Yes, sir, thank you. 


REDIRECT EXAMINATION 
by the prosecution: 


Ma'am, I am going to refer you again to Appellate 
Exhibit CX (110) to the photograph of the larynx. 
Ma'am, to the best of your recollection, when was the 
first"time that you noticed the hemorrhaging that was 
there in the tissue that you discussed earlier? | 

At autopsy before we removed the neck. 


So before you removed it? 
Yes. ; 


Ma'am, (b)(6) when you observed when you were 
conducting the autopsy and you are looking for causes of 
death, did you see anything in examining (b)(6) 

body that lead you to believe he might have suttered a 
heart attack. 

No. Basically there was no evidence of any significant 
potentially abnormalities in examination of all the 
organs. 


Do you remember when Mr. Higgins stood up and he put his 
hands on Captain Jasper's neck and was asking questions 
about that, ma'am? 

Yes. 


If someone were to grab someone in that fashion and they 
were to do:so roughly 44 hours prior to the person that 
was grabbed them dying and they received this type of an 
injury, meaning the type of injury where we see this 
type of hemorrhaging, would you expect that individual 
who received that: type of hemorrhaging to have 
difficuity speaking? | 

Yes, it is certainly possible. 


Why is that? 

Well, swelling and actually the injury can affect the 
vocal cords and make it difficult. Additionally, with 
the fractures to the ribs, it's very painful and it 
would also difficult to speak or could be difficult to 
speak. 
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TC; Thank you, ma'am. That is all I have. 
MJ: Defense, anything else? 
DC: No, sir. 


EXAMINATION BY THE ‘COURT 


Questions by the military judge: 


Q. Dr. (b)(6) you indicated at some point there was 
some consultation either betweén you or another doctor, 
Dr. (6) + and (6) 

A. I believe the discussion, and it wasn't really 
consultation, was between me and Dr. @)@) . I believe 
he spoke to Dr. m@) after some questions had been 
raised by the government. So basically Dr. : 


called me to relay the information that Dr. © 
presented in terms of alternate mechanisms, plausible 
mechanisms, to account for the delay in the time of 
death, which is basically the swelling of laryngea 
tissue. At that time, Dr. qe) sent me some abstracts 
of articles that support that. 


Q. But you yourself never actually talked to @)¢@) 
A. I don't believe so, no. 
MJ: All right. 


Trial counsel, put Appellate Exhibit CX (110) up on the 
screen. 


The trial counsel did as directed. 
Questions by the military judge continued: 
Q. Doctor, looking at that exhibit under what you called 


the forceps, as I look at the exhibit, on the right side 
is where you described the hemorrhage? 


A. Yes. 
Q. Were you able to determine if that hemorrhage started 
there or started above there? You talk about -- when 


you used the term I believe "tracking down" I believe 
means coming down from the hyoid bone? 

A. I can't tell for sure, but it looked to me like the 
hemorrhage was extending down from the hyoid bone. 
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Do you remember whether -- 

Oh, excuse me, I'm sorry. At least a good part of it. 
I can't say all of the hemorrhage resulted from the 
hyoid bone. 


But your opinion at the time was that it started at the 
hyoid bone? 
Yes. 


Do you recall from your own recollection now whether you 
observed the hyoid bone in the body? 
Yes, 'I did. 


Were you able to -- 

Well, I'm sorry. What I believed to be the hyoid bone. 
Generally I don't make that kind of mistake, but I 
believed it to be the hyoid bone, yes. 


That you actually saw? 
That I saw and palpated both of the bones. 


Both of the bones meaning? 

The whole area of the hyoid bone and the thyroid 
cartilage. Those little horns end parts are very close 
to each other. 


Cartilage I always considered not a bone. Am I mistaken 
there from a medical standpoint? 

No. JI mean, you're not mistaken. The cartilage gets 
more and more calcified as we age and particularly when 
you get to the age cf 50 it's almost bone like in some 
areas. The joints where the horns attach to the front 
part will actually firm up and almost be bone like. 

But, yes, it is different, it is not as calcified as 
actual bone. 


As you sit here right now, was it the hyoid -- your 
belief is it was ithe hyoid bone that you palpitated and 
felt that was broken? 

Yes, that is what I believe as I sit here now. 
Questions in light of mine? 

No, sir. 


No, sir. 


Warning or recall? 
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TC: We need her obviously for the trial, sir. 

MJ: I mean for purposes of the motion? 

TC: No, sir. 

Md: Defense? 

Cee No, sir. = 

MJ: Doctor, I want to thank you very much for your testimony 


today. You're excused as a witness and may go about 
your normal business. 


Cc: I'd just ask for the warning about not ‘talking to the’ 
other witnesses, sir. 


Md: So you do want warning? 
Co: Yes, sir. I'm sorry. 
MJ: I want to caution you before you leave, however, not to 


discuss your testimony with anyone other than trial 
counsel, defense counsel or the accused. If anyone 
other than those three individuals -- or I guess five 
individuals should approach you and attempt to discuss 
your testimony, you must refuse to do so and immediately 
report the occurrence to Major Francis. All right? 


WIT: yes, sir. 
The witness withdrew from the courtroom. 


Md: Major Francis, do you want to grab that exhibit off 
there and return the originals to the court reporter. 


TC: Yes, sir. 


The trial counsel did as directed. 


ib ee. Can I keep this one, sir, at this time because I'm going 
to be using it with the next witness? 

Md: All right. Call your next witness. 

TCs Sir, the government calls Colonel (6)() 
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Colonel (b)(6) U.S. Air Force, was called as a 
witness by the prosecution, was sworn, and testified as follows: 


DIRECT EXAMINATION 


Questions by the prosecution: 


Q. Sir; please state vour full name. 


A. Last name ()6) first name (b)(6) 


middle initial q@ 


Q. Sir, Currently you are a Colonel in the United States 
Air Force, correct? 

A. Correct. 

Q. What is your current duty station? 

A. Headquarters, United States Center Command, MacDill Air 
Force Base, Florida. 

Q.1 Sir, what is your current billet? 

A. I am the Chief of Medical Security Assistance Branch at 
the Command Surgeon's office. 

Ox Sir, you are a forensic pathologist; is that correct? 

A. Correct. 

TC: And, sir, his CV is already attached as an appellate 
exhibit. 

MJ: Go ahead. 

cc: Sir, no objection to Colonel (b)(6) being classified as 

an expert by the court, qualified. 
Md : Thank you. 


Questions by the prosecution continued: 


Q. Sir. on the 10th of June 2003, you assisted Colonel 


(b)(6) in conducting an autopsy, correct? 
Pe. Partially correct. I didn't assist her, I was observing 


the autopsy. 


Q. What do you mean by observing? 

A. I was Central Command observer to the autopsy. I did 
not assist in performing the autopsy. 

Oo. So when you say you were an observer, what were your 
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duties as an observer? 


Just to make sure that everything was done the right 
way. 


Now, sir, during the autopsy, how was it that you met up 
with Colonel (b)(6) ? 

We met in Fallujah Air Force Base. I was in Kuwait at 
the time and I flew to Fallujah. 

Sir, during the conduct of the autopsy did you encounter 
any difficulties? 

Other than the general condition of the autopsy suite 
and the conditions of the remains, it was okay. 


All right, sir. Well, what do you mean by the condition 
of the autopsy suite? 

We were in a run’ down building. Matter of fact, they 
burned the building after we finished. There was no 
light, no air. It was one of the worst places to do an 
autopsy. 


Sir, what do you'mean by the condition of the body? 
It was in moderate state of decomposition. 


What do you mean by moderate? 

The body was greenish, there was some areas of black and 
decomposition, it was very soft, it was -- when we say 
moderate and severe, severe means it's unrecognizable, 
but moderate means it was not in the best shape for 
performing an autopsy. 


All right, sir. During that autopsy, do you recollect 
whether there was any significant findings with the 
body? 

Yes. 


What? 


The fracture of the hyoid bone. This was the main 
finding. 


Did you actually observe that? 
Yes, I did. 


Please describe to the military judge how you did that. 
From my recollection of what is going on, I don't 
remember exactly who did the neck but, of course, during 
discussions.earlier usually the neck -- personally and 
any forensic pathology usually the neck usually is done 
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by the pathologist himself or herself because of the 
fear that if we fracture the hyoid bone while it's 
connecting the neck organs. 


At this' time, I don't remember if I seen it outside or 
inside because I can't recollect. For me, if you ask me 
before all this happened I would say, yes, I seen the 
hyoid bone outside. After all this time and the in 
correct recollection of Dr. (@)@) now, I am very 
fuzzy about if I seen it inside or outside of the neck. 
But I seen the fracture. 

All right, six. Did you notice any type of antemortem 
injury to the tissue surrounding the hyoid? 

I'm ee 


Did you notice any antemortem injury to the tissue 
surrounding the hyoid? 

There was hemorrhage, but I don't know ie this -- that's 
the whole issue at that time. We seen the fractures, 
there was hemorrhage surrounding the fracture indicating 
antemortem, but because of the condition of the body we 
thought it would be better to take the hyoid bone for 
further examination in Landstuhl. 


Now, to the best of your recollection, sir, was the 
hyoid bone removed from the body or not? 
I am not sure now, but I am sure I seen the fracture. 


If you had a fracture of a hyoid bone, is that something 
typically that would be removed from the body? 
I would. yes., 


Let's talk-about the -- did you notice anything else 
other than just the hyoid fracture? Did you notice any 
other types? 

There was some injuries to the neck and ribs and all, 
but this I was not more interested in as much as the 
hyoid bone because it. was the major finding. 


What do you mean by major finding? 


Because other bruises, we couldn't -- I wouldn't be able 
even to know if this happened before his capture or 
after or during, so -- and none of them were fatal in 


themselves. That is why in my memory I didn't 
concentrate on the small stuff in my view. 


All right, sir. Since the time of the autopsy, you have 
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had an opportunity to review the autopsy photos and 
autopsy report, correct, sir? 
Yes. 


I'm going to show you'’a photograph. I'm going to put it 
up on the screen and it will appear on the screen in 
front of you. It is Appellate Exhibit -- 


Do you have it on your screen? 


Yes, sir. 


i} 


by the prosecution continued: 


Sir, is this one of your photos that you observed or 
looked at recently? 
Yes. 


Now, Sir, looking at that photo, what is that a photo 
of? Do you know? 

This is the larynx with the lower part of the trachea 
and it's looking from the back. 


Sir, just looking at that larynx, do you see any type of 
abnormality? 

In this particular one, just more reddishness 
discoloration on the right and upper part. That is the 
only thing I can say about that. 


When you say reddish discoloration, what do you mean? 
This indicate hemorrhage in this area. 


Can you tell whether -- again, based on your opinion, 
whether that is antemortem or postmortem? 
No. 


Okay. Now, can you tell by looking at it where it is 
coming from? 

I can only say it is on the right side, but I don't know 
where it is coming from. 


Is that -- noticing that there is hemorrhaging there, 
what is the hemorrhaging of? 

The hemorrhage indicates injury to that side of the body 
or this organ. 


When you say injury, what do you mean? 
It could be just a bruise, could be a fracture, could be 
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anything in this area. 


That is evidence that there might be something there 
significant? 
Correct’. 


Now, you haven't had the opportunity to actually look at 

the larynx that was sent out to AFIP? 

Since the autopsy, no. 

All right, sir. That is all I have, sir. Thank you. 

Defense. 

Do you want him to leave that up there? 

Leave that up there, please. Thank you. 
CROSS - EXAMINATION 

by the defense: 


We met earlier today, remember? 
Yes, I do. 


And we've spoken a couple of times on the telephone, 
haven't we? 

Yes. I don't remember if it's once or twice, but yes. 
I think once we spoke, it was Major Francis and I at the 
same time. Do you remember that? 

Yes. I didn't know who was in the room, but yes. 
Those two guys were us? 

Matter of fact, I didn't know who was the defense and 
who was the prosecution for awhile. 

The good looking one is the defense attorney. 

Sir, may I approach the witness? 

For what purpose? 


I want to show him his curriculum vita. 


His? 
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Yes, sir. 

All right. 

by the ‘defense continued: 

Can you' look that over, please, sir. 


I'm handing the witness his curriculum vita. It is 
Appellate Exhibit CI (101). 


by tHe defense continued: 


Sir, have you looked that over? 
Yes. 


{ 
Is that your curriculum vita? 
Correct. 


Is everything on that accurate and true? 
I hope so, yes. 


May I approach the witness, sir? 


You may. 


I'm retrieving my copy of Appellate Exhibit CI (101). 
by the defense continued: 


Recently within the last few months you have had an 
opportunity to talk with Dr. (b)(6) about this 
autopsy, haven't you? 

As a matter of fact, only twice, today and I think about 
two weeks ago. 


And you talked with her this morning before she 
testified? 
Correct. 


And you talked with her about it during breaks when she 
was testifying or not? 
We talked, but we didn't discuss the case. 


Doctor, prior to your conversations with Dr. ()@) 

it was your recollection that the hyoid bone had been 
removed from the body? 

Correct. 
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And, in fact, you told Major Francis and I that during 
that telephone conversation? 
Correct. 


And it was removed from the body -- your recollection at 
that time, it was removed from the body because the two 
of you talked during the autopsy and you could not 
determine whether the fracture to the hyoid bone was 
postmortem, after death, or antemortem, before death? 
Correct, but I think I misunderstood Dr. (6) 

because when we were talking today she was sure about 
that. It was my understanding at the time that I was 
the one who questioned that. 


Yes. And, Colonel, I understand vou don't want to 

disagree with what Dr. @) recommendations. I 
mean, understanding that now, but at the time when you 
were speaking with Major Francis and I didn't you tell 
us that the two of you had conversation and you could 


not -- you agreed that you could not tell whether it was 
postmortem or antemortem? 
Correct. That's my recollection, yes. 


That is your recollection? 
Right. 


That's what I want to ask you about is solely your 
recollection. 
Absolutely, yes. 


Don't concern yourself with where it may disagree with 
hers. 
Sure. 


And it is your recollection that during the autopsy you 
had conversation with her about the hyoid bone and it 
was decided that she would take the hyoid bone back to 


Germany where she was stationed, correct? 


Correct. 


And that she would examine it microscopically? 
Correct. 


And the purpose for her examining it microscopically was 
to determine whether the break was postmortem or 
antemortem? 

That is my recollection, yes. 
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That's your recollection. And, sir, I am solely asking 
you about your recollection. 
Okay. I just want to make sure, yes. 


And we ‘are clear on that. 


And it is your recollection then that it had to examined 
microscopically in order to determine whether it was 
postmortem or antemortem? 

Correct. 


And one of the reasons why you would do that is because 
when an autopsy is being done the neck, the area from 
the top of the tongue to the bottom of the larynx, is 
extremely susceptible to what is called artifact? 
Correct. 


And your understanding of artifact is something that 
looks like it may be an antemortem injury but in reality 
it was caused during the autopsy? 

Correct. 


When we're in this area where Appellate Exhibit CX (110) 
up on that screen and from the top of the tongue to the 
bottom of that picture, the bottom of the larynx, that 
is an area extremely susceptible to artifact? 

Correct. 


And, in fact, when we find broken bones from the top of 
the tongue to the bottom of the larynx and we find 
broken bones and/or broken cartilage, one of the ways a 
doctor tells whether they were antemortem or postmortem 
is by looking to see whether there is hemorrhage? 
Correct. 


And sometimes you can't tell from the hemorrhage because 
that may have been caused as an artifact? 
Correct. 


So the next step we take to ensure it wasn't artifact is 
we examine it microscopically? 
Correct. 


Because under the microscope we can see changes that 
bone start to take with the healing processing? 
Not -- 


Not correct? 
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Yeah, that's not correct, but it will show if it is 
antemortem or postmortem because the healing wouldn't be 
that soon. 


How does it show whether it's postmortem or antemortem? 
If the fracture is surrounded with hemorrhage and inside 
the fractured pieces there is hemorrhage indicate 
antemortem. 


Because that is inside, not outside, it would be more 
difficult to cause artifact on the inside of a bone? 
Correct. 


A hyoid bone could be broken from dropping a dead body, 
isn't it, in the neck? 
It has to be directed towards the hyoid bone. 


Nonetheless, a broken hyoid bone can occur postmortem? 
Yes. 


Cartilage can break postmortem? 
Yes. The hyoid bone is more susceptible, but not from 
dropping. I just want to make sure. 


Yes, sir, thank you. 


And, sir, you take photographs during your autopsies? 
Ts Gos 


And a significant find such as a break in a hyoid bone, 
that is something you'd photograph? 
I would, yes. 


And it is something you would expect is photographed 
during this autopsy? 
I would. 


You wouldn't, for example, because it was noticeable to 
you just decide, well, I saw it and I can remember it, 
I'm not going to photograph that? You would never do 
that as a pathologist? 

Personally I would not. Personally, yes. I'm sorry, I 
should have said personally I do. 


Yes, sir. 


Now, sir, you were e-mailed this photograph, weren't 
you? 
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This looks much better than the one I got. 

That was hard to see? 

As a matter of fact, I miss -- I didn't find the hyoid 
there. 'Now I can see it. 

You can’ see that it is not there? The hyoid is not in 
this picture? 

Yes. 


I'm doing a bad job of this question. 


Do you see the hyoid bone in this picture? 
No. 


Okay. That makes sense. 


Sir, I am showing you the e-mail. Sir, can you see that 


on the screen? 
Yes. 


That is when you had been sent an e-mail picture of the 
photograph? | 
That's why I said it's much better. 


And it was difficult to see, right? 
Correct. 


And when you actually looked at it, because of the 
difficulty to see, you thought that you saw that the 
hyoid bone was there and there was hemorrhage on the 
left side of the hyoid bone? 

Even the orientation I missed this, yes. 


But you did write this e-mail, right, sir? 

Yes, I did. As a matter of fact, I said if my eyes were 
okay. It wasn't okay. 

Yes, sir, and that is in the e-mail, right? 

Yes. 


After you left the autopsy, when was the next time you 
spoke with Dr. (6) 
When we met two weeks ago I think when we met here. 


And that meeting and that conversation with her, that is 


really what caused you to question your recollection? 
Not at that time but, of course, talking with Major 
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Francis and you and Captain Manning. 


Q. You were pretty clear on your recollection prior to all 
those conversations? 

A. Yes. 

Q. And you had seen the hyoid bone removed? 

A. I had seen the fracture. 

Q. But you also recall seeing the hyoid bone removed? 

A. I didn't say that. I said I seen the fracture. 

ECs Sir, is it possible to have a question and answer read 
back? 

MJ: We're not going to do that. I recall what he said. 

cc: You do? 

Md: Yes. 

cc: No further questions, sir. 

Md: Anything else, Major Francis? 

TC: No, sir. 

Md: I have no questions. 
Warning or recall? 

Cc: Warning, please. 

TC: Just warning, sir. 

MJ: Doctor, I'm going to go ahead and excuse you at this 
time. I want to thank you very much for your testimony. 
However, before you leave I want to caution you not to 
discuss your testimony with anyone other than the trial 
counsel, defense counsel or the accused. If anyone 
other than those individuals attempt to discuss your 
testimony, refuse to do so and immediately report the 
occurrence to Major Francis. All right? 

WIT: Yes, sir. 


I mentioned to Major Francis and Captain Manning today I 
will be going to Irag this month and I will not be back 
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until late December. I just want to make sure that -- 
You are leaving at the end of October? 

Matter of fact, on the 27th. 

Of October? 

Yes, sir. 


Okay. Thank you very much. You can go ahead and exit 


the cburtroom. 
4 


The witness withdrew from' the courtroom. 


MJ: 


ATC: 


ATC: 


MJ: 


Government, your next witness. 


cir. at this time, because of -- I guess Commander 


(b)(6) is the next witness we're going to call, but he's 


actually a defense witness, but because he's on the east 
coast time we figured at this point we would call him as 
a witness so Mr. Higgins could question Commander 


(b)(6) 
Any objection to that? 


No, sir. 


Anda then the government would ask for a brief recess so 
that we could get Commander (b)(6) on the phone, sir. 


Okay. The court's in recess. 


The Article 39(a) session recessed at 1332, 14 October 2004. 


The Article 39(a) session was called to order at 1348, 
14 October 2004. 


MJ: 


ATC: 


The court will come to order. The record will reflect 
all those present when the court recessed are again 
present. 


Trial counsel. 
Thank you, sir. 


Commander (b)(6) are you in a quiet place where we can 
receive your testimony in this motion's hearing? 
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WIT: yes, I am. 


Commander ()(6) U.S. Navy, was called as a witness by 
the defense, was sworn, and testified telephonically as follows: 


DIRECT EXAMINATION 


Questions by the prosecution: 


Q. Sir, could you please state your full name for the 
record spelling you last? 

Ms (b)(6) 

Q. And are you presently a Commander on active duty in the 
United States Navy, sir? : 

A. Yes, I am. 

MJ: Defense. 

CC: Thank you, sir. 


Questions by the defense: 


Q Good afternoon, Commander (b)(6) 

A Good afternoon. 

Q This is Keith Higgins. I am civilian defense counsel 
for Major Paulus. 

A Yes. 

Q Sir, is your current position the Armed Forces Medical 
Examiner? 

A Yes, it is. 

Ox In that position, are you the director of the only 
federal medical examiner system? 

A Yes, I am. 

Q And, sir, are you stationed at the Armed Forces 
Institute of Pathology? 

A Yes, I am. 

Q Sir, I want to call your attention to last October, 
November timeframe of 2003. 

A All right. 

Q Did you have conversations with Dr. (6)@) regarding 


an autopsy she had conducted in Iraq? 
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That is an awful long time ago, Counselor. I can't 
remember exactly. I talk to Dr. ()© all the time, 
but I can't remember any specific conversations from 
that time period. 


Do you recall any conversations with her regarding 
potential causes of death -- the autopsy she conducted 
in Iraq? 

We talk about a lot of cases. I could have very well 
spoken to her about this case. 


Do you recall any e-mails that you had traffic with her 
tegarding this case? | 


I would have to look in my computer and see if I could 
find any. If I have them, then obviously, yes, I did. 


t 
Do you recall forwarding two of those to Captain Manning 
from the last month? 
Again, you asked me the question. I would need to go 
back to my computer and look. I wouldn't want to 
mislead you here. I may very well have. I send out 
hundreds of e-mails a week. 


Do you recall ever consulting with Dr. (6)6) 

regarding the possibility of someone being strangled and 
dying over a course of hours? 

Captain (6) is our Regional Medical Examiner in San 
Diego and, again, I speak with him all the time. I 
don't have any records of talking to him about that 
case, but it wouldn't surprise me that I did. 


Do you recall, talking to Captain Jamie McCall, the 
original prosecutor on this case, regarding testing of 
organs or remains of Mr. (b)@6) 

Again, if I have e-mails I could probably answer that 
better, but awhile back, I remember the name vaguely but 
I can't remember exactly what we spoke about. 

Sir, do you have access to a facsimile machine? 

Yes. 


What is the number, please, sir? 
301-319-0635. 


Sir, may we take a brief recess so that I can fax 
documents to the doctor. 


Someone needs to explain to the witness what we're going 
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to do here. 


cc: Commander (b)(6) we're going to take a brief recess so 
I can fax some documents to you to help move this along. 


WIT: I would appreciate it. 


Md: The court is in recess. 


The Article 39(a) session recessed at 1352, 14 October 2004. 


The Article 39(a) session was called to order at 1409, 
14 October 2004. 


MJ: The court will come to order. Let the ‘record reflect’ 
all those present when we recessed are again present. 


I understand Commander (b)(6) is still on phone. 
cc: Yes, sir. 
Questions by the defense continued: 


Q. Commander (b)(6) have you received a fax from us? 

B: Yes, and I also turned around and looked it up ona 
computer and was able to see where I had sent e-mails to 
Captain Manning. 


And the facsimile we sent over to you, it is four 
different e-mails? 
Yes. 


And they are labeled A, B, C and D on the bottom 
right-hand corner? 
Yes, I see that. 


Pe O PP DO 


CC: For the record, this has been marked as Appellate 
Exhibit CXII (112). 


Questions by the defense continued: 


Or, Sir, I want to call your attention to e-mail A. 
A All: xvight.. 
Q. This is an e-mail that you forwarded to Captain Manning 
from Colonel > is that correct? 
(b)(6) 
A Correct. 
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And in that e-mail from Colonel (6)(6) , she makes 
reference to having discussed 4) / with you, 
correct? 


Correct, yes. 
{ 


She also makes reference to -- she has a line here 
"we'll probably agree with (6)(6) that either 
scenario was plausible". 

I read that, yes. 


Do you recall what that was. what either scenario was? 
You'd’ best ask Captain (6) I don't ever remember 
talking to him directly about this case, only vaguely 
remember Dr. @@) telling me that she had spoken 
with him. 


So Dr. (b)(6) ~- Colone). (b)(6) told that you she 
had spoken with Captain (6)(6) 

T don't have any recollection ot ever speaking to 

(b)(6) and I believe Dr. (6) did, but that 
would just be a vague recollection rrom our phone call 
back in, what is it, November 2003. 


Sir, I want to call your attention to e-mail D. 
Yes. 


And this is an e-mail that you sent her in October 2003 
with a news link to this story; is that correct? 
That is what it looks like, yes. 


Sir, do vou recall having conversations with 

Dr. (b)(6) ,regarding whether the Armed Forces 
Institute ot Pathology back in November, December 2003 
timeframe would test the larynx? 

I have no direct recollection of that. It doesn't mean 
it didn't happen. 


Do you recall having conversations with Captain McCall, 
the prosecutor, previous prosecutor on this case, 
regarding the testing of the hyoid bone? 

I remember the name, I remember speaking with him, but I 
can't remember exactly what we discussed. I looked to 
try to find e-mails and I don't see any in my system. 


So, sir, you don't have a recollection as to whether you 
ever had any conversations in that November, December 
timeframe about testing body parts from (b)(6) ? 

I have no direct recollection of that. 
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And, sir, were you part of the investigation into 


Q. 
finding the lost rib cage? 

A. The lost rib cage? 

Q. Yes, sir. 

A No, I wasn't in part of the investigation in finding the 
lost rib cage. : 

Oe Sir, have you been part of the examination of the larynx 
since it has arrived at the Armed Forces Institute of 
Pathology? 

A. No. 

And you don't recall any conversations you may have had 
with Dr. @)@6) regarding this case? 

BR. I talked to her about the case. Looking at the e-mails 
here, I am sure I did talk to her about the case, but I 
can't remember exactly what was said. From that e-mail 
we talked about the case and that is why I sent her that 
literature material. 

Q. Do you recall what you sent to her? 

A. It was some kind of literature search that I did here 
and then faxed it to her. 

Q. Do you have a copy of that, sir? 

A. No. 

cc: Thank you, sir. I have no further questions. The 
government may have some questions for you. 

Md: Captain Manning? 

ATC: Six, the government does not have any questions for this 
witness, sir. 

Md: I have no questions. 

Are we through with the witness then? 

ATC: Yes, sir. 

CG: Yes, sir. If he could just be warned. 

Md: Dr. (b)(6) this is Colonel Chester. Can you hear me 
okay? 

WIT: Yes, sir. 
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I'm going to excuse you at this time, but before I do I 
want to caution you not to discuss your testimony with 
anyone other than the trial counsel, defense counsel or 
the accused. If anyone other than those individuals 
attempt’ to discuss your testimony, you can refuse to do 
so and immediately report the occurrence to Captain 
Manning. All right? 


Aye, aye, sir. 


Thank you, and you're excused. 


The telephonic connection was terminated. 


MJ: 


ATC: 


Md «+ 
ATC: 
MJ: 
ATC: 


MJ: 


Ce: 


What are we doing next, gents? 


U 
Captain McCall, sir. I don't have any questions for 
him, sir, but the defense does. 


For who? 

Captain McCall. 

So you are calling Captain McCall? 

I am not, the defense is. 

Let's go get him. 

For the benefit of the record and probably everyone 
assumes it, but Captain McCall has been a prosecutor in 
this Circuit for a year or so anywey I think and has 


practiced in front of me so I am familiar with him. 


I lay that out, defense, just so you are aware of that 
if you want to question me about it. 


No questions, sin. 


Captain Jamie M. McCall, U.S. Marine Corps, was called as a 
witness by the defense, was sworn, and testified as follows: 


DIRECT EXAMINATION 


Questions by the prosecution: 


Please state your full name. 
My name is Jamie M. McCall. 
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Q And currently you are a Captain in the United States 
Marine Corps Reserve, correct? 

A. In the U.S. Marine Corps, yes, sir. 

Q Sorry. And your currént unit is Headquarters and 
Service Battalion, lst FSSG? 

A Yes, sir. 

ATC: Thank you. 

Md: Defense. 

cc: Thank you, sir. 


Sir, just for the record, the reason why I am able to’ 
know what Captain McCall is going to say is based ona 
proffer from Major Francis on information that the 
previous prosecutor had. I think that it shows the 
willingness of the trial counsel to work through the 
various issues in this case that they have done this. 
very much appreciate that they have. 


MJ: All right. 

Questions by the defense: 

Captain McCall, you were originally assigned as the 
prosecutor in the case of United States versus Paulus? 


That's correct, sir. 


And there were additional people charged in that case? 
At the time, they were seven other related cases. 


And one of the charges in that case was negligent 
homicide? 
Yes, sir. 


And this is prior to going to the Article 32? 
That's correct, sir. 


The Article 32 was in January of 2004? 
Yes, sir. 


Charges were preferred in October of 2003? 
I believe October 16th, yes, sir. 


Oo FO FO PO PP OO FPO PF 0D 


And during the whole fall, from August, September time 
period through the Article 32, you were working on this 
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case: 

I started -- I got the NCIS investigation and began 
working on the cases in lI believe late August, early 
September. From that point forward through the 
Article 32 hearings, I was intimately involved in the 
case -- all the cases. 


And with that involvement with the case, you became 
aware of an autopsy done by Dr. @@) 
Yes, sir. 


And you also became aware that the cause of death in 
that autopsy was strangulation? 
Yes, sir. 


And that the main evidence towards that was a break to 
the hyoid bone of (b)(6) 
That is correct. 


And as part of your preparation of the case, did you 
have conversations with Dr. @)@) as to the location 
of the hyoid bone? 

t did. sir. I started talking to Lieutenant Colonel 

(b)(6) in September, that is when I first made 
contact with her, early September, about the autopsy 
report. and about the hyoid bone itself. 


Did she tell you where she believed the hyoid bone to be 
at that time that you started talking to her? 

It was my understanding at that point that the hyoid 
bone and the tissue that had been extracted from ()@) 

was with her in Germany. 


And at some point did she lead you to believe it had 
been transferred to the Armed Forces Institute of 
Pathology? 

Well, what happened was this, as the case began to 
progress we wanted -- the government wanted a second 
opinion on basically her theory of death. We knew that 
AFIP provided that source of resource. So I got in 


touch with Commander (b)@6) over at AFIP who I spoke to 
multiple times throughout the fall to arrange for the 
evidence that Lieutenant Colonel (b)(6) had, 


specifically the hyoid bone and the soft tissue that 
surrounded the hvoid bone, to be transferred to AFIP so 
that Commander (b)(6) and a panel of pathologists at 
AFIP could conduct an analysis of that evidence and make 
a determination either that supported her conclusion or 
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frankly disagreed with her conclusion. 


Were you led to believe that evidence was transferred to 
the Armed Forces Institute of Pathology? 
I was, and this is how -- 


How were you led to believe that? 

Well, two things occurred. One was I had then got back 
in touch with Lieutenant Colonel @)@) and explained 
to her that based on my conversations with Captain 

(b)(6) who was a pathologist in San Diego and 
my conversations with Commander (p)(6) that AFIP could 
provide this panel of experts to ook at the hyoid bone 
and the tissue, so I needed her as a result to send that 
evidence to Commander (b)(6) immediately so we could 
have this accomplished prior to the Article 32 hearing. 
She agreed to do’'so. 


In conjunction with that, I sent Commander (6) a 
package of evidence, basically a series of statements 
from the NCIS investigation along with a cover letter 
that explained what the government's theory of death was 
in this particular case, the hyoid bone as you know. So 
I sent my Federal Express package out, I continued to 
call Commander (b)(6) 


Did you have conversations with him when you called him? 
Absolutely. 


Did you ask him -- did you have conversation that led 
you to believe that he was in possession of the items 
from Dr. (b)(6) 

Yes, sir. bate in the fall after I sent the Federal 
Express package out, I called to confirm with Commander 
(b)(6) that not only he received the Federal Express 
package but that the evidence that Lieutenant Colonel 


(b)(6) had sent him was in AFIP's custody, and that's 


where 1 pelieved it to be. 


And at the Article 32 when she testified to my question 
where is the hyoid bone today and stated that it was at 
AFIP, you sitting there believed that to be correct? 
That's entirely correct. 


In your conversations with ()6) about -- was he 
aware that he was talking to you about a specific case? 
I don't think he knew the names of the specific accused 
in the case, but I think that he was aware that based on 
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newspaper articles of the situations, but I didn’t get 
into the specific names of like Major Paulus for 
example. 


That is’ Captain (b)(6) correct? 
Yes, sir. 


I know -- vou've testified you had conversations with 
Colonel (b)@) that led you to believe from his 
affirmative representation that he had the evidence 
there, and by evidence we're talking about the hyoid 
bone ‘and the larynx? 

That was my understanding. 


Did you also have conversations with Dr. (6) 
Yes, I did. 


To ask her if she had sent it? 
Yes, sir. 


Did she say anything that led you to believe you that 
she had sent it? 

No. She made it very clear to me that her and her 
assistant had sent the evidence to AFIP. 


She knew you were talking about the larynx and the hyoid 
bone? 

There was no question. The major issue in this case 
from the very beginning was the theory of death. The 
theory of death turned on the hyoid bone and the soft 
tissue that surrounded the hyoid bone. That was without 
question the evidence that she knew had to get to AFIP. 


Did she ever have a conversation with you discussing 
irregularities during the autopsy such as her assistant 
slicing his finger? 

No, I do not recall her explain to me that her assistant 
sliced his finger during the autopsy. 

Sir, that is all I have. 

Government ? 


Yes, sir. 
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CROSS-EXAMINATION 


Questions by the prosecution: 


Q. 


A. 


Q. 


A. 


Q. 
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Captain McCall, during the Article 32 when it first 
started out I was assisting you, correct? You were 
lead, correct? 

Yes, sir. 


And you had asked me -- because you were getting ready 
to deploy, you had asked me to take Dr. @@) as a 
witness. Do you remember that? 


Yes, sir. 


And so I agreed and so -- but you and I on a Sunday sat 
down with her to,discuss all the autopsy photos, 
correct? 


Yes, sir. 


Do you remember when we showed her the photo of the 
larynx? 
I believe so. 


Do you remember what her opinion was of whether the 
hyoid bone was attached to the larynx of the photo? 

I want to say that she believed it to be attached at 
that point, but I can't be totally sure. But I believe 
she said that it was attached. 


Okay. From your recollection during the process of 
going through the Article 32, who was the first person 
that you heard from that said that the hyoid bone wasn't 
attached to the larynx in that photo? 

Can you ask me that again, sir? 


Yes. During the Article 32, to the best of your 
recollection, who was the first person that you heard 
from that said that the hyoid bone was not attached to 
the larynx in that photo? 

I believe it was the pathologist, and I can't remember 
the gentleman's name at this point that was sponsored by 
Mr. Zimmerman. 


That was Dr. (b)(6) 
Yes, sir. 


That's all I have, sir. Thank you. 
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Anything else, defense? 
REDIRECT EXAMINATION 
by the defense: 


Captain McCall, do you see on the screen before you 
Appellate Exhibit CX (110)? 
Yes, sir. 


Is that the photograph you are referring to -- Major 
Francis was referring to? 7 

I believe so. It has been awhile since I've looked at 
the autopsy photographs, but I believe so. 


And you believe this is the one that Dr. (6)) when 
she looked at it with you'and Major Francis she thought 
the hyoid bone was attached to this, didn't she? 

That is my recollection. 


Thank you. 
Anything else, Major Francis? 
No, sir. 
| EXAMINATION BY THE COURT 
by the military judge: 


Captain McCall, the best you recall, did Dr. (b)@6) 
specifically say that the samples, meaning the hyoid 
bone and the larynx, had been mailed off to AFIP? 
Yes, sir, that -- 


Go ahead. 

That was the critical piece of evidence in this case. 
There was significant discussions between me and 
Lieutenant Colonel (6) throughout the fall with 
respect to that piece or evidence. There were extended 
conversations between me and Commander (b)(6) about that 
piece of evidence and exactly what it was that I was 
searching for in terms of how his panel could help 
evaluate this piece of evidence. So in my mind there 
was no issue as to what evidence was being sent and what 
evidence was to be evaluated at AFIP. 
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In your conversations with @@) did he ever 
specifically tell you that he had received the hyoid 
bone? 

Yes, sir -- well, let me be very accurate with you, sir. 
He received the Federal Express package that I sent him 
that contained all the evidence which specifically 
alluded to the hyoid bone anda need for the test of at: 
I just confirmed with him at least -- when I had gone 
back and looked at my notes, they confirmed that he 
received the evidence from Lieutenant Colonel @)@) 

Now, I didn't catalog it with him. At least I don't 
recall cataloging it, specifically saying, okay, did you 
get the hyoid, did you get -- I just remember did you 
get the evidence from Lieutenant Colonel @@) and 
he confirmed that he did. 


The thing that occurred next was they never looked at 
it. They never took the next step to have that panel 
examine the evidence at the time and then none of the 
defense counsel requested to have their pathologist or 
an outside party examine the evidence at that point. So 
it never -- it never crept up or we never found out 
anymore than that at that time before the Article 32 
hearing. 


Questions in light of mine? 


Captain McCall, I want to thank you very much for your 
testimony today. You're excused as a witness and may go 
about your normal duties. 


The witness withdrew from the courtroom. 


MJ: 


Ce: 


Mr. Higgins, you have a court appointed or a government 
appointed expert to review or examine the tissue samples 
and things; is that correct? 


Yes, sir. She was originally our privately funded and 
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switched over and now going to be government funded. 
What's her name? 

Dr. Barbara Wolfe. 

And as I understood from our 802 conference, you had 
been in contact with her and Commander (p)@6) about 
having her having go to AFIP to examine the larynx and 
ribs and other samples? 

Yes, $ir. 

‘ ¢ 

And because of hurricanes and scheduling problems that 
she had she was unable to do that except I understood on 
a weekend? 

This past weekend, sir. 

It is also my understanding that Commander (p)6) 
indicated either he was unwilling or unable to make 
anybody available to participate in that and make that 
happen over the weekend? 

He said he was unable to, sir. 

Would you agree with that, Major Francis? 


Yes, sir. 


All right. I will take that as a matter of fact for 
purposes of this evidentiary hearing. 


Are we ready to go? 
Yes, sir. 
What else do we have? 


The government is going to call Agent (b)@) at this time, 
sir. 


All right. 
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Special Agent (b)6) Naval Criminal Investigative 
Service, was called as a witness by the prosecution, was sworn, 
and testified as follows: 


DIRECT EXAMINATION 


Questions by the prosecution: 
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Please state your full name. ’ 
(b)(6) 


And you are currently a United States Marine as well, 
correct? 
That is correct, sir. 


What is your current rank? 
I'm a Gunnery Sergeant. 


What is your current unit or assignment? 
Ist FSSG, H&S Battalion, and then with NCIS attached to 
Operational ALCOM II, NCIS. 


And you are an agent with NCIS? 
Yes, sir. 


How long have you been an agent of NCIS? 
Since August of 1998, sir. 


Right now you are the lead investigator in the case of 
United States versus Paulus, correct? 
Correct. Sir. 


I had asked you here recently to inquire into the 
difficulties, if any, that there would be if the judge 
were to order the body of m6) exhumed in Iraq, 
correct? 

Correct, sir. 


Please tell the judge what you were able to find out? 
Yes, sir. 


What I was able to do, sir, is liaison between our 
assistant supervisor in charge here at Camp Pendleton 
with the ASAC in Bahrain as well as the Supervisor 
Special Agent, SSA, that is actually in Fallujah with 
the MEF team. 


What they advised was of course there would be several 
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steps I would have to go through logistically, but they 
could receive a mission order in Fallujah at the MEF 
Headquarters and then they would need obviously 
attachments for air security. The decedent -- or not 
decedent, but the mortuary affairs doctor to actually be 
able to go out. They would run into some type of 
security risk of course because we don't occupy, we 
don't -- Tallil is not ours anymore, SO they would need 
to renegotiate. Tallil is armed with -- I believe it's 
the Polish or the Spaniards in the area. 


So, again, there is some logistical hurdles that we need 
to get through. 


Now, what do you mean you have to liaison with the Poles 
or the Spaniards? 

What we would need to do -- well, probably the best is 
obviously if the SJA at MEF level, as well as maybe the 
G-3 at the MEF in Fallujah or speaking with CFLIC and 
actually trying to work out with the Poles or. whoever, 
the Spaniards, whoever are at the Tallil Air Base or in 
that area of Tallil and let them know, okay, we would 
like to come out into your area of operation, this is 
what we would be bringing, we would be bringing security 
forces with us, we plan on being on deck about this 
long, and they obviously have to speak about in regards 
to if they are going ground these are the routes we 
would like to use, or if they are going by air, you 
know, they have to work out air assets as far as when 
they're coming in, what is to be expected once they're 
in. 


You said that there is security concerns. What do you 
mean? 

Well, just what you see on CNN or news nowadays, sir, 
because of the IEDs. We're taking away combat units out 
of Fallujah now for security to go down to another area, 
so you need to make sure that you are with them in 
regards to if anybody is ambushed or IEDs, medical 
responses, something should go, you know, there is a lot 
of things that you need to think about in regards to it 
once you go on the road out there, concerns. 


Just one second, sir. 
Sir, I'm going to refer now to Appellate Exhibit CV 


(105). I believe it's -- it's just listed photos on the 
appellate exhibit list, but I believe it's the photos of 
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the exhumation of Mr. (b)6) the first one. 

The sixteen photos? Is this what you're talking about? 
Correct, Sir. 

All right. 

Can I just have one minute, sir? 


Do you just want to use the original exhibit, Major 
Francis? 


yes, sir. I will just put it on the screen. 


by the prosecution continued: 


Agent (b)(6) I'm just going to show you a series of 
photos and you tell me what they are. 
Yes, sir. 


This is Photograph No. 1 of a series of 16. It's 
Appellate Exhibit CV (105). Do you recognize that 
photo? 

T do, sir: 


What is it? 

This is a vhotograph taken of the grave site of 

(b)(6) and I believe in the background is Special 
Agent (b)(6) 


You didn't actually participate in the exhumation? 
T. did not, ‘sur: 


But you are the lead agent and you know that this is a 
photograph of that? 
Yes, sir. 


What. do vou know, if anything, about the area where 

(b)(6) Nas buried? 

I actually spoke with (b)6) again last week and 
tried to have her just, okay, describe as much as you 
can where it is at, where this burial site is. The way 
she explained to me was it's either just on or just 
outside the perimeter of Tallil Air Base, and she said 
again it's not too far from where she said was the 
Exchange. Again, I never went to the Exchange at 
Tallil, but in her recollection it was walking distance 
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to the Exchange there at Tallil. 


Have you been to this area before? 
Only to the Air Base, sir, just throughout, but I have 
not been to the burial site. 


Well, what's the -- I guess not necessarily the ground, 
but just the area around the Air Base? As we look at 
this photo, we see a stick sticking out of the ground a 
hole in the ground and we just see a bunch of nothing 
for a long ways and we see trees in this photo. So, I 
mean," to your knowledge of being in lead agent in this 
¢ase, was this grave marked? -_ 

I believe it was marked in Arabic and I believe there is 
another photograph that can show that. So, again, 
you're going to need a translator. 


Okay. I show you Photograph 2 of 16. Is.that what you 
are talking about? 
Yes, sir. 


And that's the wooden placard that was put there way 
back then? 
Yes, sir. 


So these photographs, to your knowledge, were taken 
when? 
Approximately July, sir, of last year. 


Of 2003? 
Yes, sir, approximately. 


To your knowledge, were there any other people buried 
out there?: 
Yes, sir. 


Was this the only one that had a marking? 

No, sir, not that I -- because what was described to me 
was it was a small cemetery that they were using for the 
Iraqis or whatever, the people that were from Irag or 
whatever, captured there, but they were using that small 
cemetery there for whomever. 


So they were just burying random people in that 
cemetery? 
Yes, sir. 


And how they were marking them was just with a piece of 
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wooden post? 
Yes, sir. 


In this photograph, do you see any other wooden posts? 
No, sir. ‘ 


Oo PO PY 


Bringing you now to Photograph 5 of 16 of that exhibit. 
To the best of vour recollection, that is the body bag 
that (b)(6) remains were in? 3 

A. Yes, sir. 


Is that how, to the best of your recollection or 
knowledge, how all the bodies were buried out there? 

A. In regards to what I saw when we were over there, when I 
was over there, sir, most of them were ‘in body bags. ‘I 
don't -- maybe if the locals or some of the Iraqis 
buried them they may have buried differently. But in 
regards to us, they were usually in body bags. 


I'm referring you to 7 of 16. That is another 
photograph of the graveyard, correct? 
A. Yes, sir. 


Cr: And this photograph is taken from a different angle of 
the sign than the previous photograph that we saw and 
looked at, correct? 

Yes, sir. 


A 

Q. Do you see any grave markings other than that one? 
A. None, sir. 
Q 
A 


What's -- do you know why all that ground is upturned 
there next to the sign or appears to be upturned? 

In regards to that location, I can tell you why we -- 
the reason we were doing it at other camps. 


Okay. 
We were using it obviously for cover to -- 


4 @) 


MJ: Are you talking about the berm? 


TC: No, sir, I'm referring to the -- if you look to the -- 
as you're looking at the photograph -- 


MJ: Don't talk to me, talk to the witness. 


Questions by the prosecution continued: 
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Agent (b)(6) as you are looking at the photograph and off 
to the left from the sign, directly left of the sign, 
between the sign and the person that's standing over 
there on the far left, you can see an area of ground 
that seems to be upturned. 

Yes, sir. 


Do you have any knowledge as to why that is? 
I don't, sir. 


Special Agent (6)(6) how would NCIS go out there and find 
this body if they were going to try to exhume it again? 
Well, first of all, we need to depend on the Marine 
Corps or whatever assets that are there are for 
security. What we need to do is request from Camp 
Pendleton, and I'd said try to get all the SJAs we 
could, but try to request from here to I MEF at the 
command element in Fallujah -- ; 


No, no. I'm talking about how would you practically 
speaking find this body if you had to go and find it? 
First we'd have to go on site, so we'd have to get to 
Tallil to the location that we last knew of where the 
body was at. Then, of course, hopefully the markers are 
still up. If the markers are still up, of course you 
start digging. We would need a doctor with us to at 
least say it's a body but then, of course, you have to 
worry about is it (b)(6) . «If it is not there, then 
you need to start canvassing the area because, again, 
there's not street signs or anything of that so you'd 
need to send out a force and start knocking on doors, 
try to locate.the family, try to find out if they had 
moved (b)(6) where did they move him to. And then, 
again, just start from there, sir, once they tell them 
if he has been moved and start at that place. 


All right. Thank you. 

That is' all I Have; Sir 

Defense? 

Permission to return these to you? 


Leave them there with defense counsel. 
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We don't even know if'he's still buried there, do we? 
Sir? 


We don't even know if he is still buried there, do we? 
We don't, sir. ' 


Thank you. 


Any other questions, Major Francis? 
No, sir. 
I have no questions. 


Special Agent (6)(6) . I want to thank you very much for 
your testimony today. You're excused as a witness. 
Before you leave, I want to caution you however not to 
discuss your testimony with anyone other than trial 
counsel, defense counsel or the accused. If anyone 
other than those individuals attempt to discuss your 
testimony, you are to refuse to do so and immediately 
report the occurrence to Major Francis. All right? 


Aye, aye, sir. 


The witness withdrew from the courtroom. 


MJ: 


TCs 


MJ: 


cc: 


Md: 


Government? 

Sir, that would be the last witness if we're going to 
stipulate as to the government has made all reasonable 
efforts to find the CIR photo. If the defense is 
willing to stipulate to that, then -- 

We're getting a head nod. 


You do agree with that? 


Yes. And, additionally, I had the opportunity to meet 
Colonel Losac. 


So you are satisfied that they have made reasonable 
efforts to find it and that it just doesn't exist 
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anymore? 

Yes, sir. 

With that, sir, the government has no more witnesses. 
Any witnesses by the defense? 

We have called our witnesses. 


Just as an additional matter, there is the issue of -- 
there's some indication that Dr. m@) indicated at 
some point that she had talked to Major Francis 
following the Article 32, I believe the day after the 
32, and informed him that her recollection was that the 
hyoid hone was still in the body and had not been 
removed during the autopsy, and Major Francis has no 
recollection of that conversation. 


Is that a fair and accurate assessment, Major, Francis? 
Correct, sir. 

And you agree with that? 

I agree with that, sir. 


All right. And I will consider that for purposes of the 
motions. 


Yes, sir. 


Anything else either party wants to present at this 
time? 


Not on this motion, sir. 


There is one thing that I have asked the -- T've 
directed the court reporters to produce Dr. (b)@) 
testimony from the Pittman trial because I want to 
review that testimony. I think it is pertinent to the 
issues before the court now as it constitutes 
essentially her testimony on the issue of the autopsy, 
the removal of the larynx and hyoid bone and her 
recollections at that time. I believe I have her 
testimony from the Article 32, and I intend to consider 
that as well for purposes of this motion. I just want 
to make sure both counsel are aware of that. 
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Is there any objection to that? 

No, sir. 

No, sir. 

Sir, if I can just be given a'copy. I haven't been able 
to get -- 


I will tell you it is not going to be an authenticated 
copy and it's going to have some errors in it. For my 
purposes and our purposes here I think it will be 
sufficient and I will make sure both counsel get a copy 
of that as soon as it is available. 

Anything else we,need to do today? 

No, sir. 

Let's take a recess. 


The court's in recess. 


The Article 39(a) session recessed at 1450, 14 October 2004. 


The Article 39(a) session was called to order at 1524, 
14 October 2004. 


MJ: 


The court will come to order. The record will reflect 
all those present when the court recessed are again 
present. 


We had and 802 conference in which I discussed the state 
of the evidence and the timing and everything with 
counsel. I indicated a couple of things. 


One is that I have some concerns and I want to see 


Dr . (b)(6) testimony from the Pittman trial 
particulariy as it pertained to her assessment as to the 
cause and manner of death of i) and the 


significance of the broken hyoid bone. 


I indicated to counsel that I would -- was entertaining 
the thought that I would because of the state of affairs 
preclude the government from putting on any evidence 
concerning the medical -- any medical evidence 

concerning (b)(6) that was not in the form and is not 
in the form of a ruling but just one of the options that 
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I'm considering and gave counsel the option to go ahead 
and argue at this point or to wait until that testimony 
has been transcribed and everybody had the opportunity 
to review it before argument. Counsel have indicated 
they waht to go ahead and argue now. 


Once that testimony has been transcribed and provided to 
both parties, I will give them the option to submit any 
additional written argument on the issue that I would 
consider before issuing a ruling, and I will issue a 
preliminary ruling in an e-mail form to all the parties 
so that they have the benefit of that, but that I, will 
hot -- would not and will not move the trial date of 

1 November. I am not going to move the trial date of 

1 November. We are going to start on 1 November. 


Counsel indicated they wanted to go ahead and make oral 
argument now on the issues before the court and then 
entertain that option of providing any additional 
written argument later on should they desire to do so 
based on anv additional factors that came out from 

Dr . (b)(6) testimony that was available once they 
had the transcript. 

Is that an accurate summation? 

Yes, sir. 

Yes, sir. 


Sir, can we get a time line on when the additional 
argument could be submitted? 


The written argument? 

Correct, sir. 

Next week. 

Okay, sie: Just by the end of next week? 
By the end of next week. 

All right, sir. 


I understand, Mr. Higgins, you are supposed to be in 
Iraq possibly. 
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I maybe, sir. The Army has dropped -- doesn't have the 
travel plans done correctly so I think there's only 
about a ten percent chance I would. I just wanted the 
court to be aware. 


Does that time work for you then to submit additional 
written argument? 


Yes, sir, it does. ' 
And then on the 1st I will actually issue a ruling. 
On which day, sir? 


On the 1st. But you'll have a pretty good idea where’ 
I'm going before,then. I don't issue rulings via 
e-mail, but I will let you know what I am going to do. 


Yes, sir. 

Do both parties agree to that? 
Yes, sir. 

Yes, sir. 

All right. Government. 


Sir, I know in this case because of the issues with the 
medical testimony, the state of affairs with the ribs 
and the larynx and so forth you have to determine what 
type of remedy, if any, that you are going to take. As 
indicated in my amended answer, sir, there is a couple 
of cases that I cited there so that you can review those 
during your deliberations on this issue. It's U.S. v. 
Ellis and U.S. v. Kern, and the citations are in the 
answer, sir. 


But basically, sir, when you read those cases and you 
look at those cases and you look at the progeny from 
those cases, what you will find is that the military 
judge has a great deal of latitude when you have an 
issue of lost evidence or destroyed evidence, that type 
of situation. 


What kind of remedy does the military judge have 


available to him? On the extreme spectrum, you could 
dismiss all charges. On the other end of the spectrum 
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is what is called an adverse inference instruction that 
you give to the members. It is discussed in those two 
cases the different types of remedies. 


Sir, basically there is three factors -- if you look at 
those three cases, there are three factors that they use 
in determining what type of remedy to use. The first 
one is there bad faith on the part of the government. 
Number two is there a likelihood that the evidence would 
have been exculpatory. Three, the availability of 
alternatives to evidence. 

Just for the benefit of the record so we don't have to 
go there, I see absolutely no bad faith and I will so 
state on the part of the trial counsel in either their 
preparation of this case or the prosecution of it, to 
include their keeping the defense apprised of everything 
they know. 


However, I do see a lack of cooperation to say or 
attention to say the least by the personnel in the Armed 
Forces Institute of Pathology, which I find most 
troubling, particularly in light of the fact that it 
appears through some actions of theirs that at least the 
rib cage of (b)(6) was lost. It wasn't until some 
extreme pressure was placed on them that they bothered 
to take the steps to find it. I find that complicated 
or exacerbated by their unwillingness or inability to 
accommodate the defense expert in examining those tissue 
samples. 


I do not attribute that to the prosecution in this case 
in terms of the trial counsel, but I do attribute that 
to the government as it is a big massive entity. 


Please continue. 


Those are the three considerations that -- as you read 
through those cases, .you will find that those three 
considerations are big considerations that the trial 
judge can make in fashioning any type of remedy. 


Now, I want to break this down, sir, by talking about 

the hyoid bone and the evidence therefrom, meaning the 
larynx and so forth, and then also talk about the ribs 
and then lastly, since we do have this issue with the 

CIR, just address that just briefly, sir. 
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First of all, the issue with the hyoid bone. At this 
point, the government concedes we don't know where this 
thing is. It could have been left in the body. It 
could have been discarded with the rest of the tissues 
when they blew up. We don't know, but we know we don't 
have it. 


The hyoid bone is an important piece of evidence the 
government would agree, but the issue' is whether it's of 
central importance as you read through the cases. Is 
the evidence of such essential importance that there 
needs to be some sort of remedy? 


The government would contend that since we have the 
photograph of the larynx and the larynx has significant 
damage there, hemorrhaging in the tissue, that that 
shows there was an injury there. Now whether that 
injury caused death or not, there is a lot of different 
opinions on that, sir, and you've heard in this case and 
other cases and the Pittman case all different types of 
opinions on what could be the cause of death for Mr. 


(b)(6) 


I'm not going to consider what I heard in the Pittman 
case other than once I have Dr. )@) testimony, I 
will consider that. But as to testimony of other 
witnesses in that case as to possible causes of death or 
their opinions, I will not consider that. 


Yes, sir. 
The few that you have considered though, sir, just in 


this case from reading through the transcripts that you 
were provided to you as appellate exhibits, that vou 


know about Dr. )@) opinion, there's @g@) 
opinion, those were submitted to vou as appellate 
exhibits, and you have Dr .m@ opinion as well. 


The significance to the charges, sir, is that Major 
Paulus is charged with aiding and abetting an aggravated 
assault. The aggravated assault is means likelv meanina 
the manner in which he ordered Lance Corporal @)@) 


to drag (b)6) by the throat, which was the order he 
gave which he says in his statement is the order he 
gave, that -- the means likely -- that has a means 
likely to cause grievous bodily damage. And the 
significance of having -- showing the trauma to the neck 


is to show that there was damage there, but not only was 
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there a means likely but there was actual damage to the 


neck. whether it be bruising like Dr. (b)(6) = OY Drs 
(b)(6) talked about today, whether it be like Dr. 
(b)(6) told you caused by a broken hyoid bone or 


causéd by a fracture of the thyroid cartilage that 
showed up later on the x-ray. And truly, sir, if you 
look at'Dr. @)@) testimony, that's what he thought 
it was to begin with. 


Found it was what? 
Dr .(b)(6) sir. 
That he thought’ it was what? 


He thought it was a broken -- a fractured thyroid 
cartilage. That's what he said back in the 32. And 
then when the larynx is found and it's x-rayed. sure 
enough there is it. But according to Colonel (6) 
and her expert opinion, that damage is antemortem. 


So in fashioning your remedy, sir, that is something the 
government would like you to consider. 


Major Francis, wasn't the testimonv of Captain (6)(6) 

in his. discussions with Dr. (b)6) during the autopsy 
that they needed to excise the hyoid bone, put it under 

microscopic examination to determine whether or not the 

injuries that were observed, that is the hemorrhage, was 
ante versus postmortem? 


That is what he testified to, yes, sir. 


Doesn't that then make that hyoid bone an examination of 
it fairlv sianificant because those injuries as I think 
both (6) and (b)6) indicated is that that tissue 
is very easily damaged during the autopsy because it is 
very delicate, that's why they wait until the very end 
to remove it and why they have to be very careful and 
that very well could have been how all of that injury 
was caused in the handling of the body postmortem? 


I would agree that is what Colonel (6) testified to, 
yes, sir. 


Please continue. 


But the point is, sir, is that while it's important, I 
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agree, Sir, it is important evidence it's not of 
essential importance when you look at the charges in 
Major Paulus' case because he's not charged -- the 
government withdrew negligent homicide. If we were 
still dealing with negligent homicide then, yes, that 
would be very important. 


What is the difference? 

The difference is is that the assault is charged means 
likely meaning any injury there that could be of 
significance could help the government prove beyond a 
reasonable doubt that there was an aggravated assault by 
means likely. So whatever damage or whatever evidence 
there is, it is just the injury itself. What is it that 
Colonel Ingwersen saw at autopsy? I saw a broken hyoid 
bone, I saw the hemorrhaging, and then you can have the 
x-ray. The government can have the x-ray brought into 
evidence. What did the x-ray show? Well, it showed a 
fracture of the thyroid cartilage. 


Which we don't know if it was post or antemortem. We 
don't know that because the hyoid bone has been lost or 
was left in the body to begin with. 


Well, sir, the government believes that that would be an 
issue of fact for the fact finder to determine whether 
they would believe that that could have been caused 
during the autopsy or postmortem or if that was 
antemortem ininrv. developing all the facts in the case 
and how (b)(6) was dragged on the day in question and 
how his body was handled. That would be an issue of 
fact. 


But would you agree that by losing that the defense has 
been placed at a significant disadvantage because they 
don't have the opportunity to have it examined and 
possible prove that those injuries were postmortem and 
not antemortem? 


They are disadvantaged, I would agree, sir. Because 
they don't have it, they have been disadvantaged. 


Please continue. 
Yes, sir. 


But even though they have been disadvantaged, sir, we do 
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have the photograph, now we do have the larynx, we do 
have the x-rays. So there is evidence. It's not like 
there is no evidence whatsoever. There is evidence. 


The evidence of the photograph the government believes 
is compelling because it shows the swelling, it shows 
the hemorrhaging. And if you link up all the facts, the 
facts that will be developed in the case, to show how 
his body was handled, how he was handled during life, 
that the most likely cause -- or the government is going 
to prove beyond a reasonable doubt that the cause o 

that ‘injury was the way he was dragged. 303 


The government doesn't believe that there's a very high 
likelihood at all that even if we had the hyoid bone 
that it would be exculpatory, but rather they would be 
inculpatory because you had both forensic pathologist 
who were present who said they saw a broken hyoid bone. 


But, again, even if we assume that the hyoid bone was 
broken and it was observed during the autopsy, because 
it was lost and not maintained the defense is denied the 
opportunity to have it subject to microscopic 
examination to determine if it was post or antemortem. 
Obviously if it was postmortem, it presents no evidence 
concerning whether or not the dragging of (6) was 
a means likely. 


Would you agree? 
Correct, sir. 


In fact, it could be extremely misleading for that 
evidence to be presented, wouldn't it? 


If it was postmortem, yes, sir. 
Continue, please. 


Yes, sir. 


I'm just going to end on this particular issue of the 
hyoid bone and just say this, sir, is that there is 
shown hemorrhaging in the photograph. That is evidence. 
That is an alternative to evidence. We don't have the 
hyoid bone, yes, but it shows the hemorrhaging. The 
hemorrhaging is what's important because it's the 
reaction or the result from the break. We have that and 
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the government believes that it should at least be 
allowed to present that to show that there 1s injury and 
what it's cause would be. 


The government believes that the appropriate remedy for 
the issue for the hyoid bone would be an adverse 
inference instruction, sir. 


Sir, the issue with the ribs, the importance of the 
evidence of the broken ribs is this, is that the defense 
from going through the deposition process, going through 
the Article 32 process, looking at Major Paulus’ 
statements that he has given, the government believes 
the issue would be in this case whether Major Paulus 
reasonably believed that (<6) was ‘faking at the 
time that he ordered q)@) drug by the throat and 
whether it was reasoneble to believe for the next seven 
or eight hours that he laid out there in the recreation 
pen naked to believe that he was faking it at that time 
during that entire period of time as well. 


The importance of the evidence regarding the ribs, sir, 


is that the ribs are broken. Colonel ()@) would 
testify that it was -- her observations it was an 
antemortem injury. Colonel)g) can back up that he 


saw the broken ribs as well. It goes to show that -- 
it's going to cut against this araument that it was 
reasonable to believe that ()6) was faking because 
a man who has six broken ribs and is defecating himself, 
that should have been obvious that there is something 
wrong with him. The government believes that is an 
essential issue in the case. 


If the government doesn't have some sort of medical 
evidence to show that he wasn't faking, that there was 
actually something physically wrong with him, then the 


government may have a difficult time overcoming that 
hurdle. 


Now, at this time we have the chest plate, it's at AFIP, 
it can be examined and even though -- and I agree, sir, 
that with everything that you said earlier about they 
should have been more diligent in trying to find this 
thing originally, I completely agree with that. But at 
this time, we do have the rib plate and it can be 
analyzed. 


That leads you to the second two problems, and that is 
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the unwillingness of pr. _ who was apparently the 
guy in charge, to cooperate with the defense expert and 
get somebody in there during the week when she could be 
up there and do the analysis she needed to do of that 
rib cage. And in addition to which, because of the lack 
of the chain of custody, and I understand the parties 
are in agreement that the -- that really the issue of 
identity of the rib cage turns on the DNA analysis, in 
any event, we're not going to be able to start this 
trial on the 1st of November because of the 
unwillingness or inability of AFIP to cooperate with the 
defense expert, to at least allow her to have gotten up 
there and examine that rib cage, correct? 


I believe, sir, that we could still start on the ist. 
If she goes and examines it on the 1st of November, the 
defense wouldn't be able to start their case anyway 
until the second week. 


Well, they'd might like to make an opening statement, 
they might like to conduct some voir dire and it would 
be helpful to know how to frame both the voir dire and 
the opening statement if you knew what the evidence was. 


Yes, sir. 


The government has been in possession of this for -- I 
guess the ribs 14 months, right, since July? 


Yes, sir. 

And they could have -- again, I don’t attribute this to 
you, Major Francis, but they could have, the big 
government; have brought somebody in on the weekend. I 
mean, we all get paid 24/7, that is a military 
organization up there, and assisted and got that 
examination done setting aside right now the DNA issue, 
correct? ' 

Yes, sir. 


This is the same organization that misplaced those bones 
to begin with, correct? 


That's correct, sir. 


ALL right... 
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I will finish up on that issue, sir, with this, is that 
the government believes that it's important evidence to 
show that ()@) was not faking, that there was 
something wrong with the man. Like I said, the ribs 
have been found. The'government believes they should be 
allowed to present that evidence. 


If there is going to be a remedy, sir, the government 
believes the appropriate remedy would: be an adverse 
inference instruction. 


Sir, the last issue is with the CIR -- 
Adverse inference of what? 


Just frame some sort of adverse inference instruction to 
the fact that due to lack of a good chain of custody -- 


Well, if you have DNA, I mean, there's no issue as to 
whose it is assuming it is a valid DNA test. I mean, 
that's better than a chain of custody it seems to me. 


But I'm not seeing what that instruction would say. I 
can't comprehend how I would fashion such an 
instruction, how it would in any way -- the problem is 
because that they misplaced it and they haven't 
cooperated it means that either we've got to delay this 
case again. 


These charges have been hanging over Major Paulus for a 
considerable period of time now, 15 months, more than 
enough time to have done any kind of testing necessary 
absent their losing them and not bothering to take the 
steps to find them until the 25th hour, and then their 
refusal to cooperate. And that's if -- if I deny the 
defense's request for additional DNA testing which at 
this point I am not sure that I would deny it which 
would extend it out an additional time period, right? 


Yes, sir, it would. 


I think you know yourself, Major Francis, from your own 
experiences in prosecuting that as time goes by people's 
memories fade, their recollections shift. I mean, we 
saw the problem with Dr. (6) this afternoon when he 
testified, his inability to recall. I won't mention 
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But that to me is a detriment to the defense as being 
caused to suffer based on the government's inability to 
track their evidence and cooperate and get things done 
in a timely fashion. I'm not sure that I'm incline to 
add to that pain on the part of the defense by 
continuing this thing. I already said I am not 
continuing it. 


Anything else? 


The last issue is the issue of the CIR photo. I dom! 
know ‘if we killed that issue or not. 
1 


Unless you've got something additional you want to add, 
I don't need to hear argument from you on that. 


Thank you, sir. That's all I have. 


Do you want to make any comment, Major Francis, on the 
Daubert issue? 


I guess what I would ask you to -- I mean we're talking 
about autopsy. I think the thing I would ask you to 
address, and I will ask the defense to do the same 
thing, and it really goes not so much to the credibility 
of the science but as to the reliability of the doctor 
that was making the observations. You know, there's -- 
it seems to me that there's some problems there, some 
significant problems, in terms of memory recollections 
and -- I'm talking specifically about Dr. (b)@) and 
her documentation of the results of the autopsy in terms 
of photographs and written records. It was brought out 
about her severe allergic reaction to the sand flies, 
which are a significant problem in that theater, the 
medication she was treated with afterwards and the 
possible impacts of that. 


Would you like to address that at all? 


Yes, sir. 


At this time, sir, in foreseeing how the government is 
goina to nresent its case, the government would put 

Dr . (b)(6) on the stand, talk about the injuries that 
she saw in the body, whether she believed they were 
antemortem or postmortem. And that's probably as far as 
the government would go on it's case in chief. But as 
we know, the members are probably going to ask, well, 
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what is the cause of death? Then that's how that issue 
is going to come in. 


She is a trained expert, sir. She is a forensic 
pathologist. She does this for a living. Her opinions 
are her own. She's researched this issue, and based on 
what she saw at the autopsy and the research that she's 
done and the conversations that she's had, that's her 
opinion. There is -- as she said, there is support for 
it and that's probably about all I can say about that, 
Sirs 


4 


All right. Thank you. 
Mr. Higgins. 


Let me ask you up front before you get started, how 
long, if you know, would it take to confirm the DNA 
testing if you were given your expert today. 


Just looking for my notes when I called Selma, sir, it 
was eight weeks and a six week potential rush for extra 
money or -- six to eight weeks from the time of order, 
and I don't have a note on it but I know that she also 
mentioned the potential of a rush. So I assume it could 
be done, six weeks would be -- somewhere in that four to 
six week range, sir. 


I know, but AFIP was able to do it in four days. 

Kind of strange, sir, that an independent lab is saying 
four to six weeks, the lab that was accused of losing it 
could get it done in four days. That's part of my 
problem with it, sir. 

Strange or perhaps a question of priorities. 


Yes, sir. 


But your best estimate from your expert is it would take 
a minimum of six weeks? 


Yes, sir. 
Go ahead. Your argument. 


Sir, and I'm not intending to turn this into a love 
feast, but the actions of the prosecution, the team 
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itself, have been completely above board. Had they not 
been, sir. had they not been and had the testimony of 

DY . (b)(6) , in addition to her interviews, not been a 
constantly evolving, shifting and moving event, I 
believe’ that she would have laid the ground work to make 
a Brady versus Maryland claim in her supposed phone call 
to the prosecution the day after her testimony when she 
said she left the hyoid bone in the body. 


I accept that Major Francis doesn't recall that because 
I don't believe it happened. Your Honor has read her 
Article 32 testimony. Your Honor has seen from that she 
was taken apart by the defense attorneys in that case, 
specifically Mr. Zimmerman. She didn't mention once, 
six, in what fills this for me and this other page 
sticking in, she hadn't mentioned once about this cut. 
She doesn't mention any of these problems. She's on the 
stand. She's told and there's a heated exchange, and 
you have seen it in the 32, where she is told on errors 
she made in her autopsy which has since been corrected. 
At that time we had two autopsy. As you know today we 
have three autopsies. 


She's told by Mr. Zimmerman pounding the table, you have 
this type of oversight and this is a homicide case. 

This young Marine sits here charged with homicide based 
on your report and you're allowing oversights was the 
exchange in there. Sir, she has every incentive to do 
whatever she can to cover her actions in this. It has 
shifted and evolved constantly. 


Today was yet,a new chapter in the unending changing 
testimony of Dr. (b)(6) She wears the 
uniform of:a Colonel in the United States Army, sir. 
When she sits in that chair, sir, she's taking more than 
one oath. She doesn't just take the oath that she does 
when she's sworn in. She takes the oath as an officer 
and she takes the oath as a doctor. Sir, I was taught 
early on in my legal career that motions are not places 
for emotion. We're here talking about the law. But as 
I've sat next to Major Paulus and with our team and we 
have taken on and listened to what Dr. (6) has 
done over and over and over again, to have my patriotism 
questioned in a phone call previous to the date with 
Commander (b)(6) because I am pushing him -- 


I don't know what you are talking about. 


329 


CC: 


a? e - 


Yes, sir. I'm sorry. 


The exchanges I have had with some of the witnesses, 
sir, the situation involving the Armed Forces Institute 
of Pathology and it's’ medical examiners leads me to want 
to use profanity to describe it because it has become 
profane. They are unwilling to accept responsibility 
for what they have done, sir. 

If the court will recall, in August we were in here for 
hearings. We had 802's before the hearings, we came 
into the hearings, and the issue we were talking about 
igs we wanted a list of everything AFIP had and we wanted 
access to test it. I was clear both on and off the 
record when we were -- it was represented to us they did 
not have anything other than decomposition fluid, I was 
clear that we would bring a motion to dismiss or abate 
for lost evidence. It was talked about in 802's, it was 
talked about in open court during the motions sessions. 


Major Francis went back and Captain Manning went back. 
They went back and had multiple conversations. They 
represented to the court. We know they did it. They 
had multiple conversations with Colonel Jacobs, the head 
of the entire lab, conversations with Commander (6)(6) 
What do you have? And they sent out under Colone1 
Jacob's signature, they sent out a list saying here is 
what we have, decomposition fluid. And it was clear 
what the defense was going to do with that and we did 
it. And we know that they've tried to get them in 
preparation for the motion. That is all we have. 


Fortunately the reporter sitting in during the motions 
hearing, sir, it hit the press and then we know that 
they came in and got an investigator and they found the 
rib cage. And then they find the larynx on a different 
continent. Then we hear about the hyoid bone 
potentially still being in the body. None of that is 
Major Paulus' fault. None of it. None of it is 
necessarily these prosecutor's fault. But the person 
with the cleanest hands, steal something from civil, and 
the missing evidence and the problems with the evidence 
is Major Paulus, sir. 


She can't remember clearly, Dr. (b)(6) can't 
remember clearly a cut, a deep laceration that she was 
concerned for infection. She can't remember that 
clearly in her assistant she has worked with for four 
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years. She can't remember what conversations she had 
with Colonel @@) She can't remember what happened 
with the custody of all this. She's had to be reminded. 
I've been told we had -- by Mr.(@)@) I've been told, 
we had ‘extensive communication. She can't remember any 
of the surrounding details. 


If I was making an argument to a jury, sir, I would 
point to that that as a major fault in her testimony. 
The only thing she seems to be able to remember is the 
one thing that supports the conclusion she originally 
made ‘and saves her bacon is the hyoid bone, sir. _ She is 
¢lear on that detail, but she can't remember any other 
details. 


Who can we trust from the autopsy? Colonel (b)(6) 

Colonel 6) got put in a position today where he 
felt like his testimony was going to make. his co-worker, 
his copatriot, look bad. And you heard the exchange we 
had about, well, my recollection, my recollection could 
be wrong because I've talked to Dr. pe Well, 
no. Based on his recollection, he saw the hyoid bone 
removed. Based on his recollection, they could make no 
conclusion as to whether it was postmortem or antemortem 
at the time of the autopsy. 


So then they find the larynx and the x-ray and now 

Dr. ()6) comes in with this thyroid cartilage 
theory brand new. It doesn't matter if you find the 
hyoid bone or not. The court asks the question does the 
hemorrhaging, would it come from the hyoid bone or the 
thyroid cartilage. Remember how she answered you, sir? 
She started off to say the hyoid bone and then she 
corrected herself in saying as I could see it might have 
also come up, that's all I could appreciate, to allow 
for her new theory as of today with the thyroid 
cartilage, which she can't even say was broken when the 
autopsy was done. She can't say whether that's 
antemortem or postmortem. 


On the ribs, sir, the defense contention at trial will 
be that it is reasonable to believe that he was faking 
as Major Francis (sic) said. It is also going to be 
that Major Francis (sic) was reasonable -- Major Paulus 
was reasonable in following the advice of HM3 «ye 

the corpsman who came down and examined (b)(6) tter the 
defecation, dragging incident. 
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The ribs matter to the government because they want to 
try to show that there is an injury there that he 
couldn't have seen. He can't see broken ribs. He 
wouldn't have known -- we didn't know about broken ribs 
until the autopsy. That undercuts the advice he's given 
by the doctor. He did get medical treatment. They 
charge that he didn't get medical treatment. 


The only people who have tested the DNA of the ribs are 
the very lab that was attacked for losing them. That is 
inherently unreliable, sir. That calls for independent 
testing. Ribs without DNA comparison are a fungible 
piece of evidence similar to cocaine. I would imagine 
that similar size human beings have rib cages that look 
exactly alike. The human anatomy is the same. So it ‘is 
the same as a fungible piece of evidence like drugs. 


They have to be able to show a clear chain of custody, 
which is what they have attempted to do with the DNA 
that calls for, screams for, independent testing outside 
of the lab that on numerous occasions told the 
government we don't have any of this stuff and then lo 
and behold it gets found in the back of a freezer. They 
don't want to accept responsibility of their behavior, 
sir. 


On the photograph quickly, the photograph matters only 
if the ribs are coming in. That's what -- sir, because 
if the timing of it would show whether there was an 
injury caused or not. 


Final point, on the neck, sir, just move back, I'm sorry 
for jumping around, the hypotheticals I gave with 
Captain Jasper as my crash test dummy, sir, what that 
was meant to show is there is evidence in this case that 
Lance Corporal 44 hours before (b)@) died 
reached down anu yrabbed him by the neck, anda whether 
it's thyroid cartilage or hyoid bone goes directlv 
toward the exculpatory evidence of the fact that 6) 
could have killed him. As an additional concern as Lo 
why we need that evidence, if it was present that would 
pinpoint if ()@6 actions would have caused the death. 


The case law, sir, United States versus Manuel, is the 
controlling precedent. Ellis, which by coincidence I 
was in the courtroom for the motions hearing regarding 
this issue, is distinguishable because it isn't found 
under lost evidence. It's actually found on a harmless 
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However, if you do refer to the decent in that case at 
page 391, Judge Efron points out that Manuel is the 
applicable precedent and he states that there is no need 
to meet the Trubeto, which is a Supreme Court case 
standard of showing bad government faith. There's no -- 
under Manuel you do not have to show bad faith. It's an 
instance in which the President through the Manual has 
given greater protection that is given under the United 
States Constitution. So is no requirement of showing 
government bad faith when evidence is lost under the 
United States versus Manuel decision. 


Finally, sir, on the Daubert and the questions you asked 
regarding Daubert, Dr. (b)6) was specifically asked 
the question, do you have' literature in which someone is 
strangled 24 to 48 hours prior to death in which you. 
have the slow developing closing of the airway and they 
die and the autopsy is done and that swelling, has gone 
away. From the Article 32, you know that's how she 
believes this happened, the hyoid bone caused the airway 
to close and then on autopsy the swelling went away. 


Today again she stated there is no medical literature. 

I asked her to name one piece. There is no medical 
literature that she has found that supports that notion 
and that is what we're challenging under our Daubert 
standard. It isn't that you can't have a delayed 
strangulation, sir. It isn't that the hyoid bone can't 
cause swelling to the airway. It isn't that the hyoid 
bone isn't a sign of strangulation. It's that the 
physiological findings in 6) do not support the 
theory that it was one of these delayed onset 
strangulation with the closing of the airway because the 
swelling would be there. There is nothing to show that 
the swelling would go away in the medical literature. 
Therefore, her theory is not generally accepted, has not 
been subject to peer review as required in the 
scientific communities. 


Thank you, sir. 
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MJ: Anything else, Major Francis? 


TC: No, sir. If I have anything else, I'll just submit them 
in writing. 


MJ: All right. The court is in recess. 
The Article 39(a) session recessed at 1608, 14 October 2004. 


[END OF PAGE] 
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The Article 39(a) session was called to order at 0949, 
1 November 2004. 
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The court will come to order. The record will reflect 
all those present when the court recessed, with the 
exception of Captain Manning, are again present. 


I understand, Major Francis, that we have a new 
assistant trial counsel. 


That is correct, sir. 


Will you introduce him for the benefit of the record. 


Yes, sir. 


' 
This is Captain Eric L. Emerich, sir. He is a Judge 
Advocate, and he has all the same certifications and 
swearing to oath as myself, sir. 


And Captain Manning has been relieved for the rest of 
the case? 


That is correct, sir. 


During the recess, I provided to the parties my 
intentions with respect to ruling on the admissibility 
of certain evidence that concerns the testimony -- 
testimony concerning the medical findinas from the 
autopsy and otherwise concerning ()@) I indicated 
to the parties it would be my intent to go anead and 
exclude that evidence. 


At this point, I'm going to go ahead and make that 
ruling and I'm going to prohibit the government from 
introducing in its case in chief any evidence concerning 
the autopsy and any findings relative to the autopsy or 
the cause of death of @)@) 


In response to that -- or in addition to that, I 
indicated to the government and to the defense that I 
would not -- did not intend to preclude the parties from 
introducing other evidence concerning (b)(6) 

health. 


The government came back by way of e-mail, and that's 


been marked as Appellate Exhibit CXIII (113), and 
indicated or requested clarification as to whether they 
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would be able to offer certain evidence, specifically 
layman's opinion as to the state of m@) health 
while he was at Camp Whitehorse, the description of the 
defecation episodes that were observed while he was at 
Camp Whitehorse, a deScription of (@)@) actions 
while he was being dragged and subsequent thereto, 
evidence concerning finding @)@) dead and that 
death being confirmed by HM1 4) and Commander )@) 
photograph for identification or (b)6) face that 
was taken after he died, a photograph of (b)(6) 

buttocks taken the day of his death to show certain 
apparent iniuries to his buttocks and the opinion of 


Commander (b)6) and Commander b)(6) that serious 
injury could occur from being draggea -- an individual 
being dragged in the manner in which ()@6) was 


described as having drug ()@) 


I indicated by way of e-mail that, barring objection by 
the defense, I would allow that information. The 
defense has made an objection to it. The objection is 
timely. 


So one of our purposes today is to litigate the 
admissibility of that evidence in light of my ruling 
concernina the autopsy and the cause of death of 


(b)(6) 
Defense brief is marked as Appellate Exhibit CXXV (125). 


In addition, the defense also has raised an objection as 
to any testimonv concerning of PFC (b)(6 concerning any 
striking of ‘()@6) during his inoocrrination or 
observed medical condition of (6)6) This was 
apparently a concern of the defense based on some 
conversations between the defense counsel and trial 
counsel. 


So it would be my intent at this point to litigate the 
admissibility generally of these areas. I think 
probably areas is a better characterization than 
specific evidence as I have had some discussion with 
counsel and I think they both agree that they're 
concerned with the areas post-dating one particular 
witness' testimony. 


Defense, what -- I have a fairly lengthy list of 


information you wanted me to consider, both by the 
government and the defense, but I believe that was 
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concerning Major -- the selective prosecution issue, 
which we will take up later, specifically on the issue 
of the admissibility of the things that the government 
indicated they intended to offer. 


Is there any particular evidence you want me to 
consider? 


No, sir. 

Again, what we're trying to look at here is if the court 
will allow us to do it based on expected -- my 
expectation of what they're going to do and their 
proffer of what they are going to do. It just seems the 
only possible way to carry forward rather than to offer 
specific evidence as we have on the other motions. I 
think that's the easiest way and probably the clearest 
way to do that. 


Government, is there any particular evidence you want me 
to consider? 


Sir, when it comes to the photo, I believe those photos 
have already been marked as an appellate exhibit. I 
know you've seen them before. 

Which particular photos do you intend to offer? 


It's the one with the facial shot, sir, just the front 
facial shot. 


You'll have to show it to me. 


While you are pulling that out, why don't you pull out 
the photo of the buttocks as well. 


Yes, sir. 


It looks like you're referring to Appellate Exhibit LII 
(52), possibly the first photo. 


Sir, this is the photos I'm am referring to. 


That would be the first photo in Appellate Exhibit LII 
(52) I believe. 


And the second photo, sir, is this photo. 
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All right. What is your purpose in offering the 
photograph of (b)(6) face. 


The purpose, sir, is that, first of all, there's -- 
well, there's a number of purposes. 


First of you, for identification. I know we have the 
other photograph with him living, but this is also going 
to be a photograph of the Marines who saw him when he 
was in the outside pen when they found him dead during 
the dragging incident. They can identify this is the 
person, that's how he looked at the particular time. 


At the time they drug him? 


Well, at the time he was found out in the outside pen, 
sir. , 


Why can they not do that with the photograph where he is 
alive? 


Well, they could’ do that with that photograph as well, 
but there's other reasons for that as well, sir, for 
using this particular photo. 


Another reason, sir, is because we have this photograph 
of the scratches to the buttocks. 


We're not talking about that. I want to talk about the 
photo of the face. 


Yes, sir. 


One thing that links those up is that this will be an 
identification photo when Agent (b)(6) testifies that he 
took a number of photographs of (b)(6) , and this 
would be an identification for those series of 
photographs that were taken, that this is the individual 
that you took because if you look at the photo of the 
buttocks there's no facial shot there for 


identification. 

Another reason, sir, is that when (b)@6) testifies, 
the government anticipates he's going to testify when he 
found (6) laying out there outside in the outside 
holding pen that he saw (b)(6) covered in a film of 
dust as if he had been there tor awhile in that position 
not being moved. As you can see -- then (6) is 
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going to testify that he took some water and washed off 
his face to get a better look at his face. As you see 
there in his ears in this facial shot, sir, you'll see 
the ears, how the dust is caked in there. 


Bring me the photo. 
Yes, sir. . 
counsel did as directed. 


You ate referring to what? What about his ears? _ 


There is a lot of dust and sand caked in his ears, sir. 


Well, there's something in his ear. I can't tell what 
I ass. 


Is it your opinion that (6) will testify that is what's 
in his ear? 


Yes, sir. 


What is the relevance of the fact that he had dust on 
his face and in his ears when he was found? 


It just goes to show, sir, that he had been laying out 
there for quite awhile without movement in that 
position. 


Anything else? 


Yes, sir. 


A number of the Marines will testify that when they saw 
(b)(6) they didn't see any markings on his face such 
as you will see the one mark there on his cheek that 
looks like a scab. 


Lance Cornoral (6)(6) will testify that when he 

observed (b)(6) because he helped Lance Corporal 

(b)(6) in dealing with @@ shortly before 

()(6) was dragged out or nis ceil and then at the 
very ena pecause (6) had helped ()6) take the 
clothes off of qe) and then went and hurned those 
clothes and then came pack to help (b)6) but it was 


towards the end of the dragging incident. 
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(b)(6) will testify he was standing in the cell when 
(b)(6) was dealing with (b)(6) stood up 
and (b)(6) fell over like ne had passed out, had 


fallen over, hit his head on the wall on the way down. 
That's going to be contradictory to what other witnesses 
are going to testify to. 


(b)(6) is going to say he didn't hit his head on the 
wall, that he just put his hands out,:' braced himself 
against the wall, and rolled into concertina wire. 
MajOr (b)(6) is going to say that as well. 


But according to qe what he saw is he saw the man 
hit his head going aqown into a wall and then basically 
land straight on the concertina wire as if he had passed 
out. The government believes that those markings on his 
face are demonstrative of him hitting something during 
that period of time. 

Anything else? 

No, sir. 

Defense, with respect to this photograph -- and, again, 
I believe it's the first page of Appellate Exhibit LII 
(52), you object to the use of that, correct? 

Yes, sir. 


And the basis of your objection? 


Sir, in response to Major Francis, as the court has 
raised, we have a live picture of @)) So for 
identification purposes, that live picture can be sued 
by all the guys to say this 1S (6) 

Will the agent -- can an agent use that live picture to 
say that is the individual that he took the photographs 
of? 

Special Agent ()6) 


I am not sure who. Is it Special Agent (6) Is that 
who we're talking about? 


It's (b)(6) yes, sir. 


Well, if it's not we took the photograph of him, sir, 
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that would take care of the -- 


Well, yes. But one may look quite a bit different in 
death than one looks in life, particularly if -- 
dependihg on what transpired between when the original 
photograph was taken and when the subsequent one was 
taken. ‘I mean in addition to one dying. 


If that is a concern on the -- towards the huttacks 
picture, we can stipulate that that is (b)(6) 

buttocks to avoid having that prejudicial evidence come 
any * 

‘ 

And my concern obviously, Judge, I think you can see it, 
is an autopsy photo, the dead guy after decomposition. 
We have a live photo of him. And as you know from the 
objections later on, we have an objection to any 
evidence that he's even dead. Sir, I don't want to jump 
ahead to that because I think that argument will take 
care of this particular point regarding death. So for 
ID we have the live photo, which would seem the best 
photo as far as the witnesses are concerned. 


But, sir, regarding the, for example, and this is the 
concern we have with all this evidence, the head 


hitting. Major @g@) . I believe it's in Maior Panlus' 
written statements, I think Lance Corporal (b)6) and 
it may even have been -- may be the testimony or 
Sergeant (b)6) 1 if he was there, I can't recall, sir, 


all say he catches himself and he doesn't hit his head. 
The government has one witness who we know that will say 
he did hit his head. 


How do we confront that evidence? One of the ways -- 
the only way we can confront that besides the eyewitness 
testimony would be to offer the autopsy report which had 
no injuries to this area such that mock the slamming of 
the head. 


That's our objection to all of these, Judge. They all 
creep up to us having to open the door for the autopsy 
stuff and that whole wave of stuff comes down upon us 
and we get all the back to square one on the medical 
evidence. That is the issue with that, sir. 


I mean, it's a live photo of a person. The -- to 


address specifically the dust argument the government 
has made, this photograph at best, I'm not positive of 
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the exact timing, but I believe Peters takes these 
photographs sometime during the afternoon of the 6th. 
Commander (6) would testify that when he gets a call 
regarding the body he tells the Corpsman to place the 
body in a body bag and leave it out. That body is 
dropped and put -- not dropped, the body placed out in 
the desert for at least 12, maybe 14 hours before that 
photograph is ever taken. 

During his deposition, HM2 (b)(6) was shown this 
particular photo and it's my recollection -- I would 
assume to be corrected by counsel, it's my recollection 
that he said that's not what he looked like when I saw 
him. So there's a foundational problem to have that 
come in regarding (b)(6) testimony. 


I mean, sir, there's a live photo of this person for 
identification purposes that meets that -- the 
requirements. And to have a photograph come in when 
death is not an issue and given the fact it is a color 
photo of someone who has been sitting out decomposing in 
the desert, that's highly prejudicial given what little 
probative value it has because we have the live photo. 


Major Francis, how does the fact that this photo shows 
dust -- taking you at your word, that it shows dust in 
an individual's ear, how does that indicate where he has 
been and what he has been doing? 


Well, sir. I believe the facts will be that after ()@) 
examined (b)(6) and determines that he is dead, then 
Major Paulus instructs the Marines to put it in a body 
bag. And what happened is that there's four EPWs that 
were sent out there to pick up (p@) and place him 
in a body bag. He's placed in a poay pag, he remains in 
a body bag all the way up until the time that he's 
photographed. 


How does the fact that he's got dust in his ear or on 
his face indicate where he has been or what he's been 
doing? 


Well, I believe, sir -- again this will be a question of 
fact for the members, but I believe the government can 
argue that when @@ said he comes up to him and sees 
this layer of fast un him, he's got the dust on his fact 
and he takes the water to wipe it off, it runs off, 


catches in his ear, and that would corroborate (b)(6) when 
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(6) says there was this film of dust on him indicating 
the man had been laying there in the same position for 
quite a long time. 


All right. Anything else on that? 


Let's talk about the photo of the buttocks. 

Do you want to offer anything on that, Major Francis? 
Just the photo itself, sir, for you to look at. 

Mr. Higgins. 

No. No objection .to you considering the photo, sir. 
You have no objection? | 


To you considering this right now on this motion, the 
photo, no. 


No, no. I mean for the purposes -- 

Do I have any argument, sir? 

Yes. 

Yes. 

Let me start with the government. 

Major Francis. 

Yes, sir. The reason I'm offering this, sir, as you'll 
see the hand that's in the photograph -- let me give you 
this. ' 

Bring it up here. 

counsel did as directed. 

Sir, you can see there is the hand, it has a latex glove 
on it, the werson has the desert utilities. That's 
Commander (b)(6) , Sir. He'll testify he was there with 


Agent ()@) when they're photographing the body, that 
he is ee one who is rolling him up to take that shot of 
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the buttocks. 


I believe that Commander (b)6) would testify that that 
injury there is consistent with a dragging type injury 
or a brush burn type injury which I believe will be 
consistent with what Lance Corporal mg) will 
describe is the area of @<@) making contact with 
the ground when he drug him. 

What that does, sir, is it shows that(bj@6) was -- 
it corroborates ()@) vas dead weight at that time. 
He wasn't trying to taght nim, he wasn't arching up, 
he's dead weight. That's where your buttocks would be 
if you're being dragged in that fashion and that he's 
dead weight being dragged all that way,’ his buttocks 
being scratched up to that point. 


And it also shows, I believe, sir, that going to the 
issue of whether it should be reasonable or not to 
believe that this man was faking. If a person is going 
to receive those type of injuries being dragged across 
the ground in that way, the person should have 
exhibited, you know, somehow got up or somehow they 
weren't incapacitated, arched up, not to receive those 
type of injuries. 


All right. Mr. Higgins. 


Sir, there will also be testimony that there was 
difficulty right after death when they are moving him 
from this pen, they move him to a separate area before 
they placed him in a body bag, that he was dropped. 
There was only like two prisoners helping and they had 
to get four prisoners to move him, that he was dropped, 
potentially dragged there. He was placed out in the 


body bag and left there. He was brought into -- we have 
a period of no custody of him and then he is put into a 
refrigerator -- what was supposed to be a refrigerator 


in an An Nasiriyah hospital. 


Commander ()(6) , in talking about what happens prior to 
his hand being in that photo, will testify that he had 
to by himself grab the body bag and pull it out of the 
reefer container and that he drags it around the floor 
there and, in fact, he dropped the head end of it, from 
one statement he says several times. So we expect 
testimony from that. 
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Sir, the point is we don't know that those scratches 
exhibited in that photograph are postmortem or 
antemortem. And in order to determine whether they were 
antemortem, and thus potentially relevant to the 
government case, would require testimony of a forensic 
pathologist. 


There's going to be no dispute in the case. The 


facts -- I mean, Major Paulus' statement, which you've 
allowed in, Major @@) testimony, Lance Corporal 
(b)(6) testimony, Staff Sergeant (by/6) 

testimony, (b)6) testimony, @) 6) testimony if it 
comes in is all going to be that the person was dragged. 


That fact is coming in. 


The question in the case as to the reasonable of the 
actions when it is being dragged and how a dragging is 
being done. There is no defense card in which we get to 
say, a-hah, he wasn't dragged. That is not happening in 
this trial, Your Honor. ; 


So those photographs, therefore, have a very limited 
probative value to support something that five 
eyewitnesses, including Major Paulus himself and in 
statements are all going to say happened, that he was 
dragged. 


Coupled with the problem that they are photographs of a 
dead person decomposing and it would require again 
testimony from the autopsy as to whether they're 
postmortem or antemortem in order to properly address 
that evidence, it should remain excluded, sir. 

Would you agree, Mr. Higgins, if an individual is being 
drug and in the process incurring injuries that that 
would in all likelihood cause pain? 

Yes, sir. ' 

And that would cause an individual to be less inclined 
to remain docile and not in any way try to avert the 
pain? 

Potentially, sir, yes. 

Anything else, Major Francis? 


No, sir. 
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Let's take up the lay opinions of (b)(6) state of 
health while at Camp Whitehorse. 


Do you desire to offer any evidence, Major Francis, on 
that issue? 


Just what I'm going to proffer, sir, as to what I 
believe the witnesses will say. 


And that proffer would be what? 


Basically, sir. I believe over the course of roudhlv 
77 hours that (@) was at the facility, (b)(6) 

as witnesses wiii describe from the different shitts, 
demonstrated during this period of time of being there 
of deterioration, over time. 


We start off with -- I believe the first series of 
witnesses that will testify will be on the 4th af June, 
the midnight to 04 shift, Lance Corporal (b)(6) Lance 
Corporal ()@) they will testify that they heard 
(b)(6) moaning, that he's moaning, that they're 
trying to get him to stand up to do the 50/10 technique 
and he's not complying. They tried to lift him up. 
He's not complying. He's laying on the ground and he's 
moaning. They believe something is wrong with him so 
they leave him alone. They don't make him do 50/10. 


The next shift comes on, that's Seraeant Pittman, Lance 
Corporal (byé) and Lance Corporal qy@, . Lance Corporal 
(b)(6) I believe he will testify that ne saw (b)(6) 
ciutching at his chest, having difficulty with nis 
chest. He goes up to Sergeant Pittman and I believe 


Lance Corporal ()@) is going to corroborate this, the 
three of them have a conversation that something is 
wrong with (b)(6) and we should get a corpsman. 


The decision at that time was, no, the corpsman will see 
him later in the day, we're not going call any 
additional corpsman for this. 


Lance Corporal (b)(6) will testify; if he testifies 
consistent with his deposition, that he saw Lance 
Corporal (b)6) helping (ye) as if he were a little 
old lady, he was walking gingerly. That to Lance 
Corporal ()6) he observed him. To him he appeared 
obviously 111i and that he thought, his opinion was that 
the man needed a better examination. 
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Staff Sergeant ()@) will testify that when he 
observed 6) first come into the camp he made a 
log entry tnat indicated that (py) State of 


health was fair. The rating there was good, fair, poor, 
fair being he wasn't in the greatest health but poor he 
didn't have any obvious injuries. But there was -- you 
know, weak. He wasn't up to the standard of someone who 
was in aood physical condition. He will describe 

(b)(6) as being a 52-year-old man but that he looked 
iike he was 70 because of the way he was walking, 
gingerly walking. 


Then you will have after the ()©) -- or, 

excuse me, after the Lance Corporal (py6) Lance Corporal 
(b)(6) Sergeant Pittman shift, you have the 08 to noon 

shift in which ()@) is being guarded by Sergeant 
(b)(6) a Lance Corporal w<@) and a Lance Corporal 


(b)(6) 


During that shift, (6) _ is laying down, he is not 
eating, he's not drinking. Sergeant (b)(6) -- during 
that time the HET team interviews 46 Sergeant 
(b)(6) leads (6) to the HET P&km. ne hears 

gasping.  (®@) has an interview with the 
HET team. Sergeant (b)(6) sees him, he comes out of the 
interview and he is gasping. 


Then you will have other guards that will say during the 
next roughly 30 hours the same type of behavior 
continues, he is laying down all the time, he’s moaning, 
he's not eating very much or he's not drinking very 
much. Then it comes all the way up to the point of the 
defecation incident. The defecation incident being that 
he's -- it will be described as diarrhea that's seeping 
through his garments and puddling underneath him. 


After the dragging incident, you will have Marines that 
will testify that. he defecated himself on himself at 
least one more time, .some of them will say two more 
times, and that some of these Marines, based on the 
nature of the defecation, the fact that it was puddling, 
the fact that a lot of these Marines, most of the 
Marines, and I believe all of the Marines will say they 
suffered from diarrhea when they were at the camp, that 
it was something called the Saddam's revenge or the 
Nasty Naus. And some of them were so laid up that they 
had to get IVs and some of them were on light duty for a 
couple of days because it was so bad. Yet me@ has 
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diarrhea, has defecation, is moaning and so forth and 
he's not given any type of medical care whatsoever. 


So that's pretty much, sir, how I anticipate that 
evidence coming out. ‘Some of them will say -- I 
anticipate some of them will say, well, I thought that 
he was being belligerent, but that he had diarrhea so 
obviously he was being afflicted by some sort of 
ailment. Then other Marines are going to have very 
strong opinions, such as Lance Corporal ()@) that they 
thought that this individual was obviously ili, as well 
as Lance Corporal wp «@) , as well’ as some of the others as 
well, sir. 


Major Francis, you've alluded to a number of things that 
were observed or will purportedly be testified to by 
individuals concerning their opinion as to the state of 
health of (b)(6) 


Is there anything in any of that testimony that's going 
to attribute their knowledge or their observations to 
Major Paulus? 


Well, yes, sir. Everything that has to do with the 
dragging incident, anybody that ‘had -- 


All right. The most of what you alluded to had to do 
with observations of other individuals. We're talking 
about lay opinion right now, not the dragging incident. 


Yes, sir. 

Their opinion as to the state of (b)(6) health from 
when he arrived at Camp Whitehorse until he was 
subsequently found dead and the deterioration in that 
state of health. 

Yes, sir. 

Some people thought that he needed to see a doctor, some 
people thought that he was moaning and indicating he was 
in great pain, described him as moving like a little old 
lady, things of that nature. 


Yes, sir. 


Is there anything in any of the testimony you anticipate 
will attribute that knowledge or those observations to 
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Major Paulus? 


Only just during the dragging incident itself, sir, and 
then what happened during the indoctrInation phase, 
during the strip search phase that Lance Corporal -- or 
that PFC (b)6) will talk about. 


Which will be? 


Which will be the nature of the strip search and that he 
was struck bY (6) 


And they will indicate that Major Paulus -- 

They won't indicate that, sir. Major Paulus indicates 
that he was present during -- for the strip search in 
his statement. 

How is it relevant, these lay opinions, as to 

(b)(6) health and what they observed if 

Major rPauius was never made aware of their concerns? 


The point is, sir, and the point of brinagina in the 


evidence is if Lance Corporal (6) PFC (b)(6) OF 

Mr. (b)(6) , formerly PFC Baires, are able to just by a 
layperson's eye see that ()@) had something wrong 
with him roughly 48 hours -- 24 nours prior to the 


dragging incident, then why can't a Major of Marines see 
the same thing when his stated health is even worse. 


Anything else on that? 

No, sir. 

Mr. Higgins? 

Yes, sir. 

Let me ask you anee generally, do you agree that the 
type of testimony that Major Francis has alluded to will 
come out if these witnesses are called? 

Yes, I do. 

Okay. 


Sir, the distinction between the guards and Major Paulus 
is he's the OIC. He is a Major of Marines. He is not 
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responsible daily job of going in and looking at the 
individuals the way these people are. They are with him 
in four hour shifts. The statement and the testimony 
will show he wasn't even at Camp Whitehorse on the 4th. 
He was there for a brief time during the indoc on the 
3rd. 


PFC (b(6) and the nature of the indoc we're going to 
address separately here, sir, so I'd like to postpone 
that until later. 


But, Your Honor, it would be comparing us to the job 
that Staff Sergeant Perry, the court reporter, is doing. 
He is responsible for getting each and every word down. 
We're generally responsible for making ‘sure that stuff 
gets on the record. He has a specific requirement he 
has to do as a Staff Sergeant. We are generally 
responsible for the record being done. 


Kind of similar to in the detention facility. He 
oversees the whole detention facility. They all report 
up to Major Paulus. He doesn't spend four-hour shifts 
with these prisoners the way that the guards do. He 
comes down, he checks stuff, he leaves. We know the 
times that he was there. His statements tell us. 


When (6)(6) gets sick with the defecation, he's there 
but he's dealing also with the Sheik issue and all those 
other things that were coming up. So I can understand 
the testimony post-defecation, that afternoon roughly 
1500, 1530 on the 5th. I understand the various 
opinions coming in when Major Paulus is present and the 
things that reported to him. 


But sir, the things prior to that, if he doesn't know 
about them he can't make decisions on them because when 
we're talking about reasons it's going to be as to state 
of mind, and state of mind is only going to matter to 
those things which have been reported up to him and that 
he can see and appreciate. 


So he's there -- I don't think we have a relevance 
challenge to the things that are happening while he's 
standing there. I think the relevance challenge is -- 


the foundation of the relevance challenge is for the 
time that he's not there and no one ever reports it up 
to him. 
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Addressing another objection to this evidence, sir, 0400 
to 0800 on June 4th, that is when (#6) and, as had been 
alleged, Pittman are supposed to have worked ()@) 

over, the kick to the chest. So to have PFC say, 
oh, he was clutching his chest, he was clutching his 
chest because he said that Pittman kicked him in the 
chest. ‘Now I have to get into the Pittman stuff and 
that involves uncharged misconduct on a negligent 
supervision theory on Major Paulus. 


I have to get into all that type of evidence. I mean to 
ask (b)(6). did you see him grab his. chest? Did you hear 
Kim grunt at one point? Well, 6) is going to say, 
yeah, because we, you know, when 1 grabbed him by the 
throat he had trouble breathing, things along those 
issues., It brings up a whole clefther of other things 
that would be uncharged misconduct. 


0800 to 1100 is when HET sees them. That's the time 
period we're missing the photograph from and we can't 
confront that evidence because we could have a 
photograph like the one that showed up during the 
investigation, sir, showing (b)(6) in a relatively very 
healthy state. If we had a pnotograph just like that 
for that time period, that would greatly call into 
question was anything wrong with this person 0800 to 
1200 on the 4th. 


Finally, sir, those things post 4th or actually all of 
this leads into the broken rib evidence. He was hunched 
over, he had difficulty laying on his side, he had 
difficulty --,he wanted to lay on his back, couldn't 
move, he wouldn't eat, he wouldn't drink. All 
suggesting: that he may have had broken ribs, which we 
can't get into because we don't want to get into because 
we don't want that evidence coming in based on the 
previous ruling. 

If it's not relevant because it doesn't show actual 
knowledge by Major Paulus, it opens up -- it has great 
problems with everything that it opens up to. That's 
why we're objecting to it, sir. 


Anything else, Major Francis? 
Yes, sir. 


There's one other thing, and it's very important, sir, 


351 


MJ: 


TC: 


MJ: 


TC: 


Oo e ~ 


is that as you may recall, HM3 ()@6) is going to say 
when I saw (6) I told Major Paulus worst case 
scenario heart attack, best case scenario faking, I 
think he's faking. 


So one issue will be, yes, Major Paulus' reasonable 
belief that the man was faking. But there's the other 
issue was he faking, is he actually faking or not. And 
what all this other evidence does is it establishes the 
time line that he is not faking. 


When you get to 1700 on the 5th of June, that man is not 
faking because of all these things these people have 
seen over that period of time. If you limit all of 
that, sir, then all the members are left with is you 
have this dragging incident, these people saying -- that 
were directly dealing with him saying, oh, we thought he 
was belligerent and not faking -- or he was belligerent — 
and faking. And what that helps me demonstrate, sir, is 
the man isn't faking and it cuts against those who are 
directly involved with the dragging incident who say, 
oh, well, we just thought he was faking and being 
belligerent. 


That's it, sir. Thank you. 


Let me make sure I understand your theory, 
Major Francis. 


Yes, sir. 


Your theory is that the evidence of these lay cpinion -- 
of these layman that the victim @@ was suffering some 
health problems and that his conaition from when he 
entered the camp until some time prior to the dragging 
incident, I want to limit it prior to the dragging 
incident, his health deteriorated and that they observed 
that, but that none of them communicated that to Major 
Paulus and none of them -- and Major Paulus was not 
present to observe this is relevant simply to show that 
(b)(6) was not faking his symptoms when Major Paulus 
opserved him in the holding cell and ordered him 
stripped and drug out of the cell? 


Yes, sir, that being one theory. 


The second theory being if these Lance Corporals -- and 
the members will be able to see their demeanor, if these 
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Lance Corporals who aren't necessarily the smartest 
people in the world say, I looked at this man and to me, 
based on what he was doing, he looked ill, then why 
can't a Major of Marines see the same thing when the man 
is much, much worse by the fact that he is defecating 
himself in puddles of defecation, his being dead weight, 
falling over into concertina wire and so forth. 


All right. Anything else? 


Mr. Higgins? 


And, sir, Lance Corporals should be able to give that 
opinion that were present at the time of the dragging. 
Lance Corporals should be able to give that opinion 
present at the time of the dragging. The. whole problem 
with the case is that they want to hold Major Paulus 
responsible for information they can't show he had. Why 
should the members in determining whether his actions 
were reasonable be in possession of information he 
didn't have? 


Last year -- I'm going to use an analogy, sir. Last 
year in the playoffs Boston was ready to hunt down 
Graylittle for leaving Padre Martinez in, sir. He made 
a decision based on him staying there. If it came out 
later in the press that Padre had a sore arm and all 
this stuff, it would be like holding information that 
came later to that decision. 


We're asking the members to do the same type of thing in 
this case. They are looking at decisions made at the 
time. They should be limited only to the information 
which Major Paulus had or had access to at that time. 
And by access to, I mean those other witnesses that are 
present. 


What he doesn't know about shouldn't be relevant into 
how he makes his decision. Faking, not fakind, if 
everyone else present there thought that @)6) was being 
belligerent and faking, that goes to reasonableness. If 
everybody else there at the same time Major Paulus makes 
this decision, if everyone else there thought that he 
was faking, thought that he was seriously ill and then 
Major Paulus made that decision, that would be relevant 
evidence. That would be the Lance Corporals being able 
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to see something that the Major couldn't. 


But in this instance, sir, all that testimony is all 
before and isolated away from the dragging incident. [It 
is adding information'that the decision maker did not 
possess at the time that they made the decision. 


Okay. Thank you. 


Let's talk about the defecation incident, Major Francis. 


Yes, sir. 


Defecation episode being at least three, sir, one that 
occurred at reughly around 1600 was first observed by’ 
Sergeant (b)(6) in his shift, but they were too lazy to 
doa anvthing about it so they waited for Sergeant 

(b)(6) Lance Corporal @@) and Lance Corporal 
b)(6 to come on. Those three came on shift and 

Phey ve the ones who had to deal with it. 


What I want to get out from that particular defecation 
incident, sir, regarding defecation itself is the type, 
meaning that it was running, it was puddling, that it 


was -- also the smell. It was a horrendous smelling, 
outrid smelling. According to Staff Sergeant 
(b)(6) the worst type of defecation they've ever 


smelled, which I think is important because when the 
facts are presented, in each of these cells they had a 
rack that didn't have a mattress on it. 


On that particular rack, the prisoners would brace 
themselves on the rack by sitting down on the rack and 
they'd slide a box underneath them to defecate and 
that's how they would go to the bathroom. 


Well, here is Staff Sergeant (b)(6) he's 
working, he's been working in this place for a few 
months, that's the way that people are -- the prisoners 


are using the bathroom or going to the restroom to 
defecate, urinate, et cetera. And now, even though he's 
been living in that environment, when he smells this 


defecation by(b)6) it's the most putrid stuff he's 
ever smelled. So that's important the government 
believes. 

Also the fact that it -- regarding the descriptions of 


the defecation, I believe it will be consistent with 
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what other Marines will say it's the type of defecation 
they had when they got violently ill from these Saddam's 
revenge or the heebie-jeebies or whatever that 
particular individual might describe and describe the 
type of' treatment they had been getting bv corpsman, 
which goes to show that regarding (b)@) on this day 
in question there was a certain distain for him because 
of who he was and basically they weren't even going to 
give him the minimum treatment because they were getting 
a little bit of revenge on him. 


As far as the second incident. sir. that is going to be 


described by Lance Corporal (p)@6) Lance Corporal 
(b)(6) . Corporal w<«@) They will be described that 
(b)(6) » was having airriculty with his stomach 


indicative of someone who was having indigestion, 
moaning, the fact that he was having some sort of 
indigestion, he defecated on himself. On. that time, 
they sent out some prisoners to go and clean him up. 
And, again, it was diarrhea. They describe it as 
diarrhea. 


On the third occasion, this was roughly around 2300 when 
Major Paulus arrived back at the camp like it says in 
his statement, at the detention facility. He checks on 
(b)(6) and he learns that the man has defecated 
nimseir again and -- but he doesn't go out to check on 
him, he doesn't call the corpsman, he doesn't do 
anything about it. 


And also Sergeant (b)@) will testifv that when he comes 
on shift at midnight and finds ()@) dead. when he 
goes out there and checks on (6) that | (b)(6) 


has defecation all over him, which the government argue 
when Major Paulus came out there he didn't verify to 
make sure the man was clean. So the man was laying in 
that defecation for a period of time. 


All right. Mr. Higgins? 


My understanding of the facts is there's only three 
total times of defecation, one at the time of death -- 
so there's the 1530 defecation, there's the I think 2200 
defecation, then he is covered in defecation a third 
time. I don't think there's a -- death is the fourth 
time. So there will be a factual dispute with that. 


Bur, Your Honor, if you at our motion, our objection 
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isn't that he had diarrhea. It's that I don't want -- 
I'm objecting to the use of language that would suggest 
it's medically abnormal. There have been questions 
asked in depositions and the Article 32 testimony, had 
you ever smelt anything like this before? No, this was 
the worst defecation ever smelled, to paraphrase some of 
the testimony. 


Dr. (b)(6) had she been -- if she' was to testify, 
checked the man's feces when she did her autopsy. There 
were no abnormalities found. To have a layman's 
suggestion that this was horridly putrid, suggesting 
some form of severe illness -- I mean diarrhea is 
diarrhea, sir. There's something wrong when you have 
diarrhea. I don't think you specifically need a doctor 
for that. But to say that it's the worst smelling, that 
there's something supposedly extra special bad about 
this would suggest that there was some sort of illness, 
which the autopsy concluded there was not. 


So if they are allowed to raise that nature of the 
defecation, we would have to either choose to introduce 
the autopsy evidence with all that comes with that 
against our case or not confront that particular 
evidence. And whenever we choose -- and I think it's 
clear from the motion, sir, whenever we choose to, you 
know, find ourselves in a situation and we have to 
choose between the autopsy evidence and confronting 
something, it raises all the other problems we had all 
of sudden come forward with the autopsy evidence. 


I don't want the autopsy evidence coming in. I don't 
want to find anything where I raise the autopsy evidence 
coming in. But I make that in light of all the problems 
that still exist with that autopsy evidence. That was 
the reason for the court's rulings. I would still be 
present -- each time I would choose to introduce that, I 
would still have all the confrontation problems with 
bringing that up. So I have to -- it puts the defense 
in the unfair position of choosing which confrontation 
problem it has through no fault of the defense. 


That's the case with all of this evidence, sir. I'm not 
objecting to defecation coming in. I'm not objecting to 
the fact he had diarrhea, the number of times he had 
diarrhea. It's the exact -- it's the extended 
questioning as to the alleged horrific nature of this 
particular brand of defecation suggesting illness 
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because, again, we can't confront it. 

All right. For clarification. Mr. Hiagins, do you 
object to the description of (@)@) actions while 
he was dragged? You didn't specitically list that in 
your brief. It's the third item in the government's 
list. © 


No, sir, because I don't think it relates to your 
autopsy ruling. 


Okay." 

' : 

Sir, can I say one more thing about the diarrhea issue? 
No. ' 

All right, sir. 

Judge, that's -- my statement on the dragging, that's to 
assume, and I don't think there would be -- there 
wouldn't be a question like they seem to be acting like 
he had a broken hyoid bone or broken, you know, 
something internal. 

I would presume that -- 

I don't think that's what the government meant by that. 
Nor do I. 

And that's why -- yes, sir. 


I'm assuming the testimony will be consistent with what 
I've heard before. 


All right. The opinions of ‘(b)(6) and Commander -- 
OY wy6 as ito whether a person could receive 

(b)(6) : : mad 
serious injury from being dragged in a fashion similar 
to that, I supposed, described by (@)) 
Do you object to that, Mr. Higgins? Is the last item. 
Yes, sir, that's number one on our list of objections. 


All right. Government? 


Yes, sir. 
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Sir, the charge is -- the most serious charge that Major 
Paulus is facing is assault with a means likely to cause 
serious injury. Here I believe the government doesn't 
necessarily have to show that a person actually received 
actual injury in order to prove means likely, but must 
show that there was a reasonable means likely, that if a 
person was going to be assaulted in a certain way that 
it could cause broken bones or it could cause serious 
injury. So the government has to be allowed to present 
that evidence. 


The best way the’ government sees to allow to present 
that evidence is, one, to have ()6) do not 
necessarily a full demonstration where he's dragging 
someone across the courtroom, certainly not, but to at 
least show on someone such as Captain Emerich who is 
laying down at the time how he lifted him and how he had | 
his hands on him at the time before he started the 
actual dragging and then present the hypothetical to 
Commander (6) “who is a medical doctor, an emergency 
room physician, it a person were to be dragged in that 
manner in the distant and all the turns, et cetera, that 
had to be taken while (p)6) was moved could that 
cause somewhat serious injury to their neck. 


All right. Mr. Higgins? 
Let me ask you first, you're not contesting the -- or 
maybe you are. Are you contesting the expertise of 


these two doctors to express such an opinion? 


Oh, no, sir. 


All right. 

No, sir. (b)(6) is an orthopedic surgeon, 

(b)(6) is a professor of trauma. 

All right. 

(b)(6) will not answer that question beyond with a 


reasonable medical certainty. When he is asked could in 
those types of questions, he is not going to answer 
those with a reasonable medical certainty. That's 
problem number one with those particular opinions 
because he's not going to go --~ actually where he's 
expressing the opinion based on a medical certainty. So 
it's going to be similar to, you know, could the sun not 
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come up tomorrow. Everything is always possible. It's 
the nature of how his answers is going to be. 


Judge, to allow this particular evidence would to render 
the autopsy ruling meaningless. 


Why is that? 

Because it would be -- it would place the government in 
a better position than they were prior to the autopsy 
ruling. 
Why? 


Because they could ask hypotheticals about injuries that 
don't even exist. 


Why could they not do that any way? He's. not charged 
with actually inflicting grievous bodily harm, is he? 


That would make it -- 
Isn't that a different offense? 


Yes, sir, that would make it irrelevant, a means likely. 


Judge, if they can ask hypotheticals -- if I may. If 
they can ask hypotheticals, could this have -- and I'm 
just going to -- I don't even know this exactly -- could 


this have dislocated an upper disk to the neck dragging 
in this type of wav? Tf they were to ask that type of 
hypothetical to (b)6) , how do I confront that on 
behalf. of Major Paulus? (b)(6) there was no 
such injury. 


That doesn't change whether it could have. Simply 
because I shoot at you with a weapon and miss doesn't 
anymore change the nature of the assault than if I hit 
you other than I could have been charged with a greater 
offense of actually shooting you. I mean, the issue is 
not whether it did inflict, it's whether it could have 
inflicted. 


Yes, sir, but in confronting that, one of the ways to 
confront that is to say it didn't, that it was done in 
such a manner that injury didn't occur, that it was done 
reasonable, that it was done with great care. 
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If I was defending you on shooting me, I would put in 
that you are an expert marksman with a pistol and that I 
didn't have any injuries from being shot. That would 
change the nature of what you've been charged with 
doing. Could would just be the mere possibility. It 


Gidn't. And to allow could -- I understand, Your Honor, 
if there had been no autopsy, if (6) didn't die, 
let's go even that thought, if (b)(6) did not die -- 


Let's assume that he didn't suffer any injury at all 
from the dragging. 


Yes, sir, and that he did not die, they could ask the 
question. 


But since he died, they cannot? 
No. Since there was an autopsy they cannot. 


Sir, I mean, it's an important distinction because the 
autopsy would have been potential sword evidence -- 
sword and shield to the defense to defend against the 
could question. They couldn't -- if the autopsy was 
coming in, they couldn't ask these could questions 
because they know we'd stand up with the doctor and say, 
did he have X, Y and Z injury? No, he didn't. 


As status of the evidence, it's not even impossible they 
could actually even say he had an injury after what 
you've seen in the previous motions. That's the problem 
with the hypotheticals, Your Honor. We can't confront 
the hypotheticals unless we choose to introduce the 
autopsy evidence which we can't fully confront because 
each time they say could we could say but it didn't, but 
it didn't, with the exception of two things, thyroid 
cartridge card ledge and hyoid bone. 


To the extent they ask hypotheticals about those, that 
raises the autopsy evidence. That's the problem. If 
the hypotheticals are allowed to come in, we have to sit 
and make a very hard choice this time on this evidence 
whether we're going to bring it up to challenge all 
these hypotheticals that are coming in and whether we 
want to have a hearing -- 


Well, Mr. Higgins, I've got to disagree that that's the 


only way you could confront a hypothetical. If we 
assume there was no autopsy and they were being asked an 
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expert opinion as to whether certain things could have 
resulted, it seems to me that he would confront that 
with the same or similar type of evidence, assuming it 
exists, expert opinion that it could not. 


I think you have alluded to -- I think you said 

Dr. Santos, if I remember right, would not testify as to 
a reasonable medical certainty that those types of 
serious -- or that serious injurv could result from 
being dragged as described by (6) 


It waS (b)(6) » Bix: 

' j 

I'm sorry, (b)(6) 

I understand the court's point. I just want to make 
sure I haven't misled you: He wouldn't testify to 
reasonable inference, sir, that such an injury would 
occur. He's going to testify regarding could. I 

just -- I don't want to -- 

My point being is that you would confront it the same 
way you would confront any expert who is an expert who 
would testify contrary assuming that's out there. I 
take exception with your position that the only way to 
confront this type of evidence would be to put on the 
autopsy or the results of the autopsy. 

I would submit to the court that would be the best way, 
have the autopsy, and not had all the problems it had 
for us coming in. 

Anything else, Major Francis? 

No, sir. 


Let's talk about the testimony of (6)(6) concerning the 
alleged striking of (6) during indoctrination. 


Sir, there's one more on my list. 
That is on your list. 

Yes, sir. 

Which one did you want me to get to? 


In reference to the government's request, staying with 
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I'd made an objection 


regarding evidence q@<@) is dead. 

I will come back to that. 

Yes, sir. 

What is your position on the -- well, first of all. 


Major Francis, do you intend to elicit from PFC @)e) 


information concerning the striking of (b)(6) during 
the indoctrination? 

Yes, sir, I do. 

Is that -- I want to make sure I'm clear as to what 
we're talking about. 

Are we talking about when he was initially strip 
searched -- 

Correct. 

-- because I believe there was some testimony, I don't 


remember if it was in this trial or Pittman, that @@) 
tried to grab him or grabbed him 
and was struck repeatedly by the two people that were 
assisting, one a corpsman and I forget who the other guy 


testified th 


was? 


at (b)6) 


Correct, sir. 


Is it your intent to elicit testimony concerning that? 


Yes, sir. 


And is it also your intent to elicit testimony from (b)(6) 
concerning the kicking of (6) 


No, sir. 


All right. 


Correct, sir, 


All right. 


by Pittman? 


So all we're talking about in terms of 
indoctrination is the strip search and the blows that 
were struck during that strip search? 


And I'll 


but I do 
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But I do even, though I'm not going to get into the 
kicking and the punching that Sergeant Pittman -- or 
that Lance Corporal(py6) would say Sergeant Pittman did 
during that 04 to 08 shift, I would intend to get into 
Lance Corporal (6) his observations of his -- like we 
discussed earlier, his state of health. 


For discussion right now, I just want to limit it to the 
striking of p)@6) during the indoctrination. 


You object to that, correct, Mr. Higgins? 
i 


Yes, sir. Your Honor, just to refresh the court, this 
was also the subject of an earlier 404(b) motion, the 
same issues and the same incidents as what we're talking 
about. , 


But, Your Honor, in light -- the government's thenrv as 
the defense understands it is that during -- PFC ()@6) 
would testifv during indoctrination -- and only PFC @g@) 
only PFC (6) would testifv that durina indoctrination 
(b)(6) grabbed him and (p)6) ~ both struck 
him more than once in the rip sections on each side of 
his body. They then want to take Major Paulus' 
statement saying he was present for the indoc and say 
that circumstantially he must have seen what Private 
First Class()6) said and that because he saw that on 
June 5th he should suspect that the man may have had 
broken ribs and be in some form of pain because of that. 


It's a government theory, Your Honor, as we litigated 
previously. As the court knows from the litigation that 
we had on the autopsy results, part of the court's 
ruling involves the rib cage. Without the rib cage, 
we're limited in ability to confront that particular 
evidence as to the dating of when his ribs, if they were 
broken, when that happened. So we can't use that 
evidence. 


More importantly, sir, or additionally, we also have the 
lost interrogation photo that was taken at 08, 09 the 
next morning. 


I want to -- and I don't know if I've ever ruled or 
indicated, but I place no real significance on the fact 
this photograph of the initial HET is missing, that it 
was destroyed or never -- I sign no blame to the 
government for that and none of the rulings that I've 
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made to date in any way turn on that. 


Nobody has ever explained when it was lost. I'm not 
even convinced at this point I even know why it was 
taken other than it was somebody's procedure, I would 
presume, that they would take a photograph. I think we 
have some testimony to that effect, that they take a 
photograph and they document it. 

Having nothing to do with Major Paulus -- the charges 
pending against Major Paulus or anyway related to this 
case, so I don't put a lot of weight in the fact that 
this photograph was lost. All right? 


Yes, sir. 


And, sir, I don't think you've actually even ruled on 
the motion regarding the last photograph. As we told 
the court, that photograph was destroyed by the 
government and we never actually finished litigating it. 
I would be more than happy to make argument regarding 
the loss of the photography, which is similar to what 
I'm going to do right now because it involves directly 
on this issue. 


If the photo looks like the photo that we found from 
2/25 Of (bye) sitting upright, color in his face, 
appearing healthy in that photo, that would be directly 
relevant as to whether he was suffering from broken ribs 
on the morning of the 4th after he supposedly took this 
punching because there would be medical testimony -- 


Okay. Well, I'm going to cut through all this. I don't 
want to hear anymore of it. 


What about the evidence that ()@) died? What are 
you specifically referring to? 


Any mention that he is dead. 
All right. Major Francis. 


Well, sir, I believe it's important because, first of 
all, the fact that you have the dragging incident, that 
he's left out there, received no medical care and that 
he's dead I think is important. It goes directly to the 
cruelty and maltreatment charges and then negligent 
dereliction of duty. The argument being that something 
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could have been done for him. 


Now also when there's a couple of other pieces of 
evidence that are important that happened after 
(b)(6) was found dead or during that particular 
periou o1 time. 


What's that? 


Such as HM1 ()6) will testify when he goes out there and 
he assesses that ()6) is dead and he's been called 
to come over there, ne observes, first of all, like we 
talked before, about the film all over him and that he 
had been laying there for awhile. 


And the second issue, sir, is that HM1())6) observed 
Major Paulus directing EPWs to picl dead 
body up and put it in a body bag, that Mr. © was so 
heavy that the EPWs dropped him on a couple of different 
occasions. 


Also, Commander (6)(6) will testify that after (6) 
is dead and he's in his -- just like Mr. Higgins 
indicated, is in the body bag that Commander 4 6) is 


trying to drag the body by gripping the body vag cnat 
the man is so heavy that he's dropping it. And yet this 
man is so heavy that it take four people and they aren't 
successfully carrying him and it takes Commander (b)(6) 

and he's not doing it very well by dragging it, 
grabbing, gripping a body bag, that vet vou don't expect 
any potential injury to happen to ()(6) by gripping 
him around the head and neck when he's that heavy of eae 
man and dragging him. 


All right. Mr. Higgins. 


That he is dead has nothing to do with cruelty and 
maltreatment charges. That has nothing to do with any 
of the elements of that, sir. 


That -- and if the court allows in the hypotheticals, 
could this happen, could that happen, could lead to 

the -- and the fact that he is dead could lead to the 
members to make an improper conclusion that Major 
Paulus' actions caused the death of ()(6) And 
maybe we could disagree whether it's improper or right, 
but the court has said his cause of death is not coming 
in. This is a way to indirectly suggest it. 
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I mean, these -- there's nothing that the government 
said that goes to what the charges are. And to the 
extent that if the court finds there is, the undue 
prejudice in them assuming Major Paulus killed him would 
greatly outweigh -- substantially outweigh that 
probative value. That's why it shouldn't come in, sir. 


All right. I'm going to give some initial rulings right 
now. I'm going to withhold the rulings on a couple of 
them until after lunch. 


As to the photograph Of (b)(6) face taken 
postmortem, the defense objection to that photograph is 
sustained. I will not allow that photo to come in. 


As to the photo of the buttocks of (b)@6) assuming 
the government lays the proper foundation, I will allow 
that photograph to come in. 


Concerning the lay opinion of the health of (b)(@6) 

the objection to the defense is sustained to the extent 
that the information pertains to observations made prior 
to the defecation incident, the first one where Mr. 

(b)(6) defecated on himself. . 


I'm also limiting that ruling to the government's case 
in chief. If for some reason the government believes 
it's otherwise admissible in rebuttal, you may ask to 
revisit that ruling. 


Concerning the defecation incidents, and I realize there 
is somewhat of a differing opinion as tc whether there 
were three or four, I'm not going to rule as to whether 
there were three or four but I'm otherwise going to 
allow the government to get into that information. 


As to the defense objection to evidence of (6) 

death, at this point I'm not clear as to exactly what 
information, aside from the photograph of his buttocks 
which is clearly -- I think at least my opinion clearly 
the individual whose buttocks appear in that photo is 
dead. Aside from that, it's not clear in my mind 
exactly what information the government would attempt to 
elicit and to what its relevance is. 


Although I will express that I do have some concerns 


about people trying to drag and lift him and drop him. 
I don't really see the relevance of that. There's a 
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host of reasons to explain that, so I'm not really sure 
how that's even relevant at this point. But I'm not 
going to rule in advance on that -- on those issues 
because I don't have any context to put them in. So 
we'll have to deal with it as it comes up. 


With that in mind, I will entertain from counsel an 
appropriate limiting instruction to the members as to 
Major Paulus' liability or potential liability for the 
death of b)\6 because he is, in fact, not charged 
with that nor wiii there be any evidence coming in that 
I'm aware of that would attribute the cause of death to 
actions or inactions of Major Paulus. 

That still leaves the issue of the means likely 
testimony, the two doctors. I want to take that under 
advisement. I'1]1 provide'a ruling after lunch. 


Does that resolve all of the issues as far as this 
motion in limine defense? 


I believe you still have the issues with the strikes 
during the indoctrination phase, sir. 


I will not allow that. 

Anything else? 

You're looking at your watch, Mr. Higgins. 

I was just getting a feel for where we're at and how 
much more we have to do. I could use a comfort break. 


I just need to get something to drink. 


Well, I'm thinking why don't we go ahead and break for 
lunch right now. 


How long do the parties need? 1230? 
Yes, sir. 
Yes, sir. 


All right. We'll be in recess until 1230. 


The Article 39(a) session recessed at 1111, 1 November 2004. 


The Article 39(a) session was called to order at 1228, 
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The court will come to order. The record will reflect 
all those present when we recessed are again present. 


On the issue of the testimony of (b)(6) and (b)(6) 
about the only thing that I can rule on at this point is 
that the subject matter, and that is an opinion of an 
appropriately qualified expert, would otherwise in 
general be admissible as I think the government has an 
affirmative duty, to establish that the assault, if there 
was an assault, was a means likely and that's an 
appropriate way to do that. 


That said, I have no idea exactly what 'these two doctors 
are going to say, what the basis of their opinion is, 
what the nature of the exact hypothetical that they may 
be presented with is. And so to specifically rule that 
their testimony is admissible, I cannot and will not. 


So I will leave it to counsel to figure out how you want 
to resolve that. If you want to -- you can do it either 
one of two ways it seems to me. One would be to have a 
39(a) Daubert type hearing or, alternatively, the 
government can present the testimony of the witness and 
if the defense has an objection make the appropriate 
objection and I will rule at that time. But I will 
leave it to counsel to figure that out. 


And from what Mr. Higgins had indicated during the prior 
39(a) was that he didn't object that these two witnesses 
could testify as experts in a certain field, I don't 
know that that necessarily answers the question however 
because, again, I don't know what the proposed 
hypothetical is or the basis of their opinion as to 
whether it would constitute serious bodily injury or 
not. 


Assuming these two individuals do testify and testify 
that in their opinion dragging such as is demonstrated 
would be a means where some serious bodily injury could 
result, I think an appropriate limiting instruction 
would be necessary and will invite counsel to provide 
the recommended limiting instruction in that regard 
because it gets awful close to the ultimate issue which 
the witness is not necessarily prohibited from but I 
think the members would need to be reminded that it's 
their obligation to determine that ultimate issue as 
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opposed to allowing or deferring something to the 
expert's testimony. 


In that same vein, Major Francis, you indicated an 
intent to do a demonstration or something and have 
(b)(6) or somebody drag or -- 


Not drag, sir. 


~- at least hold somebody in a manner which he indicated 
he had drug ()@) or held (py) when he dragged 
him from the holding cell. 


I have some real concerns with that, and primarily it's 
based on we're not going to know what's going to happen. 
I think you had indicated using your associate trial 
counsel in that regard. And I do recall that -- and I 
don't recall if it was in this case or Pittman, but that 
one of the NCIS agents was asked to be the model for 
such a dragging by or a demonstration hv (b)(6) and 
then immediately had to grab (6)(6) hands to keep 
from choking or something. It seems to me that there's 
some real issues there. 


So before I'm going to allow such a demonstration with a 
live individual, I'm going to have to see it in a 39(a) 
so that the defense has an opportunity to see what we're 
doing. 


Alternatively, and maybe a better approach, would be to 
use a dummy of some sort. 


Yes, sir. We had a dummy down -- not downstairs but 
over there: at the Echo building that we were using that 
with but the dummy doesn't have the same pliability to 
lift at the waist. That was the problem with that. 


I don't know. I just offered that as perhaps a way. I 
know they use dummies in the -- the medical department 
uses dummies for certain training and things. Perhaps 
there's a suitable one. Anyway, I just offered that up 
as an alternative. 


But, in any event, before we can have any demonstration 
I want to -- in the court in front of the members I'm 
going to want to see it ata 39(a). 


Is there anything else in regards to the defense motion? 
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Sir, the government has one area of clarification if we 
could. 


When you ruled that we couldn't get into any lay 
opinions as state of health prior to the actual 
defecation episodes beginning, I just want to make sure 
I understand what that ruling means. 


Does that mean that I cannot ask a witness what were 
your observations of ()@) at X time, that like, for 
example, Lance Corporal what did you observe on 
(b)(6) on X day. I opserved that he was walking 
gingerly. Or if I ask Sergeant (@) what were your 
observations at a certain time. Oh, my observation was 
that he was gasping. Can I do that, sir, or no? 


No. Unless you can somehow tie it to knowledge on the 
part of the accused, I'm not going to allow you to do 
that. That's essentially what -- in large part what I'm 
resting the ruling on, and that is that -- don't read 
too much into it, but unless you can show that Major 
Paulus was either aware or made aware of these 
observations or somebody's opinion that he needed -- he 
being (b)(6) -- needed medical treatment, I'm not 
going to allow you to get into it. 


All right, sir. 


Also, just in the way of clarification, I think in one 
regard I indicated that I would not allow the government 
to get into certain information in their case in chief 
but would in rebuttal. I think that holds true for 
essentially all of the rulings so far. I'm really just 
talking about case in chief, not in rebuttal. 


So, at this point, it's hard to say what comes out in 
rebuttal or what's relevant for the purposes of 
rebuttal. Obviously the defense is capable of opening 
certain doors as Mr. Higgins has already noted. 


So with respect to the defense's motion in limine, is 
there anything else that either party wants to raise? 


One additional thing, sir. I gave Mr. Higgins a time 
line or a proposed time line I'm going to use during my 
opening statement. If I could have you take a look at 
that Sars 
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Does this relate to the -- 


To your rulings, yes, sir. I want to make sure I'm not 
going to overstep my bounds. 
' 


Have a copy -- give a copy to the court reporter so he 
can mark it as the next appellate exhibit. I'11 look at 
it, but not right now. 


Anything else then on that regard, Major Francis, that 
be the defense motion? 


No, sir, I think that's Tt 


Mr. Higgins? 


On our motion, no, sir. 


Mr. Higgins, there are two things I wanted to raise. 
One is you raised the issue of things left on.the table 
from prior sessions, specifically the lost photo of 

(b)(6) taken as part of the initial processing of 
him. 


Are there other issues that you believe that a ruling is 
necessary that I haven't ruled on, a motion that you 
have raised because, quite frankly, it seemed to me many 
of them had been mooted by the motion -- by the ruling 
as far as the medical forensic stuff, autopsy 
information? And I'll let you contemplate that if you 
don't want to answer that right this minute. 


I'll contemplate, sir. I don't believe that there were. 
I think I misconstrued that the medical evidence and the 
loss photo one. My understanding -- and by no means am 
I trying to be disrespectful and put words in the 
court's mouth. My basic gist of what the court said to 
me about that photo is he didn't find it to be essential 
evidence and that ends that issue. 


Neither essential nor does its loss do I attribute to 
any malfeasance on the part of the government. 


Yes, sir. 
The other issue that I want to raise, and it actually 


comes to play in the motion we're getting ready to 
litigate, but there was a motion concerning recusing the 
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Staff Judge Advocate for Marine Corps Base, Camp 
Pendleton. 


And my recollection, and I need counsel to correct me if 
I'm wrong, but my recdllection was -- sometimes I get 
this case and Pittman a little -- I get confused between 
the two, but Colonel Durrett had recused himself and was 
no longer involved in this case. That had to do -- and 
that essentially mooted one of the defense motions. 


And I note from I believe it's Major Francis’ affidavit 
that he provided, that Colonel’ Durrett still appears to 
be acting as the Staff Judge Advocate in this case. So 
I raise that not by way of casting any stones at 
anybody, but do we have an issue here that we need to’ 
clarify or resolve? 


May I have a recess, sir, to contemplate that? I don't 
want to give an answer off the top of my head. Also I'd 
like to talk to Major Francis to make sure my memory is 
correct. 


I will allow you to contemplate that and then we'll come 
back together. What do you need, ten minutes? 


Five minutes, sir. 
Okay. We'll take a five minute recess. 


Sir, one more issue before we take a recess, if we 
could. 


All right. 


This goes back to your previous ruling. There's one 
thing that I had forgot and Captain Emerich reminded me. 


In talking about the lay opinions of the state of 
health, one of the pieces of evidence is the logbook 
entry that they kept at the camp of every detainee they 
comes in. And in that logbook entry, they list the 
name, they list why they were captured, what they were 
captured with, then it lists what their state of 

health -- 


Perhaps it will help you, Major Francis, if you 
understand the basis of my ruling. 
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You have delineated a specific theory of culpability 
which is also consistent, albeit a little more 
restricted, than your bill of particulars. Based on 
your theory of relevance is why I have ruled the way I 
have ruled. All right? So unless you can tie it to 
knowledge on the part of this accused, that either he 
saw, observed or knew of the information you are 
attempting to present, I'm not going allow you to get 
into it as far as the state of q@) health prior 
to him being found dead. 


TC: Okay," sir. 
' ‘ 

Md: Prior to the defecation incident I should say. 

TC: And I understand that, sir. The difference here is that 
when the -- when you're talking about the logbook entry 


itself, that's an actual issue that goes to status as 
well as his state of health. 


MJ: Status in what respect? 


TC: Status of whether he's an EPW, a civilian detainee. It 
also goes to motive of why they would treat him 
differently than say any other detainee when he was 
sick. 


Md: I'm going to invite comment from the defense. 
You're talking about the entry as to when he was 


initially logged into the facility? 


TC: Correct. 
‘ ‘ : 
MJ: Mr. Higgins. 
Why don't we take that up at -- let's take the recess 


and then you all can think about it because I can see 
I'm catching the defense flatfooted. 


Five minutes then. The court is in recess. 
The Article 39(a) session recessed at 1241, 1 November 2004. 


The Article 39(a) session was called to order at 1251, 
1 November 2004. 


Md: The court will come to order. The record will reflect 
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all those present when the court recessed are again 
present. 


Mr. Higgins, on the issue of the logbook entry. 
cc: Yes, sir. 


Sir, I would ask on the logbook entry that if it cannot 
be tied -- and I understand all of this is depending on 
if it can be tied -- if it cannot be tied by Staff 
Sergeant m6 ) or another witness to say that 
Major Paulus saw it, then I would ask that that portion 
of it be redacted out. It's only -- has Your Honor seen 
the logbook? Do you understand how it's set up? 


MJ: I believe so. 
TC: I have a copy here for you, sir, if you would like to 
Look. at. it. 


The trial counsel delivered the document to the military judge. 


CC: Actually, sir, I changed my mind. I don't have a 
problem with the logbook per se as it is written right 
there coming in. It would be we would object to any 
follow up questions. 


MJ: Well, we will just take them as they come up then. 

Ces That would be the easiest way, sir. 

MJ: Major Francis. 

CC: Just so I can make myself -- what I mean by that, what I 
will obiect to is, you know, Staff Sergeant 
(b)(6) had your ratings good, fair, poor. Why 
did you put (6) fair? Then I would object. 

MJ: All right. Well, we'll take those up as they come. 

Ce: Yes, sir. 

MJ: As to the issue of Colonel Durrett? 

Ces Yes, sir. 


Sir, my memory of that particular motion session was 
that we began litigating. We had Colonel Skalniak 
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actually testify. This also involved the new convening 
authority. 


My understanding is Skalniak was -- had taken over as 

the Staff Judge Advocate for purposes of this case to 

advise the convening authority. If my recollection is 
incorrect or you think it is, then please say it. 


Sir, during the hearing, Your Honor did make comment 
that you had felt that Colonel Durrett had not acted in 
an improper manner up to that point and didn't see a 
reason for disqualification, which I think was a comment 
instead of a ruling. , 


I would be just plain dishonest to stand in front of you 
and say, I didn't know Colonel Durrett remained involved 
in that case from that day on. I've had numerous 
conversations where I knew he was involved with 
decisions. I didn't raise it then. I'm not going to 
raise it now. 


If there's no issue here, I don't want to -- I'm not 
trying to create an issue. I just want to -- it just 
seemed to me kind of a glaring thing that on the one 
hand we had a motion where somebody said he was no 
longer. involved and now he is involved. And so if there 


is an issue here -- and I recall making the comment. It 
wasn't a ruling. I didn't see anything that he had done 
that was -- that I saw would require his being 


disqualified based on what I had in front of me. 


If we don't have an issue, that's fine. I'm not trying 
to create one. I just don't want something laying out 
there that: we really should address here today. 


We don't, sir. 


Okay. It seems to me then the next issue is the defense 
motion for selective prosecution. 


Judge, just on the topic of outstanding issue, could -- 
is Your Honor going to make this finding as to the facts 
of the suppression motion an appellate exhibit? I don't 
believe we've done that yet. 


Are you talking about excluding the evidence of the 
medical evidence? 
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No, no, sir, I'm sorry. I'm going way back. It dawned 
on me we had challenged the 31(b) motions we made. The 
court did issue findings of fact on that. I didn't know 
if the court wanted those as an appellate exhibit. I 
just mention it as a housekeeping, Your Honor. 


Okay. Before we go on to the other motion, Appellate 
Exhibit CXXXI (131) is the sanitized charge sheet. 

We did discuss at an 802 conference that based on the 
language used in the Specification, that being "should 
have known of his duties" that that, in essence, alleged 
a negligent dereliction of duty, and the government 
indicated their intent to delete the word "willful" and 
substitute the word "negligent". The defense had 
indicated they had no objection to that. 


Appellate Exhibit CXXXI (131) seems to have done that. 
Do you have any objection to that, Mr. Higgins? 
No, sir. 


The defense motion on selective prosecution is Appellate 
Exhibit CXXVII (127). The government's response is 
CXVIII (118). Counsel, I believe, wanted me to consider 
a whole host of things. 


Appellate Exhibit CXIV (114) is a defense request for 
witnesses with the government's response appended to the 
front. of that.. 


Appellate Exhibit CXV (115) is an additional defense 
witness request -- or rather a response to a defense 


request listing witnesses the government is intending to 
call. 


Appellate Exhibit CXVI (116) is an order to testify by 
Major General Donovan directed to Major ()@) 

Attached to it is a arant of immunity -- testimonial 
immunity of Major (b)6) Actually there's two grants 
of immunity and two orders to testify, one dealing with 
Pittman and the other one with Paulus. 


Appellate Exhibit CXVI (117) is a request for production 
of witnesses from the defense. 


Appellate Exhibit CXIX (119) is an affidavit from Major 
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(b)(6) And I'm led to believe it was used in the 
decision by the convening authority to drop the charges 
against Major ge) 


Appellate Exhibit CXX (120) is a Results of Interview on 
Major (b)(6) 


Avvellate Exhibit CXXI (121) is an e-mail from Major 
(b)(6) to Major (b)6) along with what's commonly 
reterred to asa letter. 

(b)(6) 
Appellate Exhibit CXXII (122) is an affidavit from Major 
Francis. 
Appellate Exhibit CXXVIII (128) is an article from 
the -- it appears to be the Sidney Morning Herald. 
Basically it looks like it was taken from the internet. 


CXXIX (129) is an Article on the Herald Sun, the first 
one dealing with a hearing in this case when it was 
learned that some evidence was missing -- or rather the 
second one rather dealing with the evidence missing and 
the first one dealing with the testimony of the 
pathologist in this case. 


Exhibit CXXX (130) is the charge sheet with an attached 
dismissal letter in the case of Major ()@6) 


Appellate Exhibit CXXXII (132) is the summarized 

testimony of Staff Sergeant ()@) He testified 
in the Article 32 investigation. And 1 was specifically 
referred to what appears to be the ninth page, the first 


full paragraph at the top of that page "Begins around 
1700." 


If I said Article 32, I was mistaken. It's the 


testimony of (6) when he testified in the 
Pittman case. 1t..s summarized. And I believe it's 
unauthenticated at this point. Since I'm the trial 


judge and I haven't authenticated it, I'm pretty sure of 
that. 


I also asked to take judicial notice of the Pittman case 
and disposition in the case of the United States versus 
Lance Corporalyyé) 1 think he's a PFC now, as well as 
to the parties to the original 32. I'm going to decline 
to take judicial notice of those things without some 
kind of information from which I can attach to the 
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record. 


Were there other things that either sides wanted me to 
consider in deciding this motion? 


Did you mention the affidavit from Major General 
Donovan, sir? 


I did not. 

You're speaking of the one that came out during his -- 
during the motion on Colonel Durrett and the propriety 
of referring these charges to trial? 

Yes, sir. 

I don't know if I mentioned it, but I have here a note 
to suspend the testimony of Maj OX (6) during the -- 
I believe it's a suppression motion in this case. 

Yes, sir. 

As well as the Article 32 testimony of Major (b)@6) 

Yes, sir. 

Sir, I think General Donovan's -- what I refer to as his 
affidavit is General Donovan's letter dated 10 August 


04, Appellate Exhibit XXIX (29). 


Is there anything either of the parties want me to 
consider in addition to those things? 


Just the last two things, sir, are just the two 
statements of Major Paulus, the handwritten and the NCIS 
statement, which are XXXV (35) and XXXVI (36). 

No objection. 

XXXV and XXXVI? 

Correct, sir. 

Did you want to provide any information concerning 

the -- who the parties were of the original 32, what 


happened to PFC ()@) which I believe he went to 
nonjudicial punishment. 
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Yes, sir. I'm sorry, sir. Correct. 


So if we -- if I could have you also consider the 
Article 32 report. I believe that's all listed in the 
32 report. 


Would you agree, Mr. Higgins, that (6) went to NJP and 
was reduced from Lance Corporal to rru? 


Yes, sir. 


And I"d also, to save us time, will stipulate the. 
parties to the original 32. 


That's fine. Who is it? 

Lance Cornorxal (b)(6) ‘Sergeant Pittman, Major Paulus 
and PFC (b)(6) was scheduled to be part of that prior to 
pleading out. 

Would you agree with that? 

Yes, sir. 

And, sir, just so I don't muddy the record, the 
investigating officer, and there was some argument on 
this, considered each of those to be a separate 
Article 32 but they were joined for purposes of taking 
testimony. But those were the parties. 

All right. Anything else? 

No, sir. 

Okay. Mr. Higgins -- 

Yes, sir. 


-- do you want to argue? 


Yes, sir. 


Sir, I can see right at the outset, in the case law 
research I couldn't find one of these granted in the 


military, selective prosecution. I didn't go that far 
back, but I did a substantial amount of research looking 
for it. It's an incredibly hard burden to overcome. 
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We have to prove first that other similarly situated as 
Major Paulus have not been charged and, second, that he 
has been charged and singled out for an improper reason. 


Sir, we believe we can meet -- and that's just stage 
one. Then we move on to stage two which the government, 
again, gets to put on evidence to rebut any conclusions 
drawn therefrom. 


But, sir. T think we've done it in this particular case. 


Maj Or (b)(6) and Major Paulus were standing right next 
to each other, right next to each other when all of 
these allegations occurred. Mayor (b)(6) was senior to 


Major Paulus. That's a very important fact to this 
motion, sir. 


I'm not challenging what happened to Pittman, I'm not 
challenging what happened with @)@) I'm not even 
challenging what happened with Lance Corporal (b)(6) 
because the case law tells us that difference in rank 
matters. But they look at the difference in rank, for 
example. if I was to challenge on Lance Corporal 

(b)(6) versus Major Paulus, case law allows for the 
Major to face a different outcome than the Lance 
Corporal. So I've never raised nor do we intend to 
raise anything regarding Lance Corporal qé@ 


But the case law doesn't talk about someone of a senior 
rank ending up with a lesser punishment or no punishment 
at all. The court knows from the suppression motion 
Major (b)(6) ‘was the CO. Major Paulus was his XO. If 
you look at the affidavit that has been submitted, he 
saw the entire dragging incident and said he didn't 
think it was unreasonable. 


We're not arguing to get Major (b)(6) convicted 
obviously, but if Major Paulus is aoing to be charged 
and face charaes then Major ()(6) his senior, should 
have. Major (b)(6) hasn't pled guilty to anything. 
These charges weren't dismissed as a result of any type 
of plea or agreement. He wasn't even sent to any lesser 
form of punishment. As you see from the letter, 
withdrawn with prejudice is what that letter says. He's 
never facing anything, never going to face those charges 
again. 


When he was charged, sir, the charges that he did have, 
with the exception of the aggravated assault that was 
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left off, were identical, identical, to the charges that 
Major Paulus was facing, the dereliction of duty, 
cruelty and maltreatment. But those were withdrawn. 
And they were withdrawn for no -- there's no 
distinguishing factor between the two that withdraws 
them. 


The government relies heavily on his affidavit. If 
anything, his affidavit shows he had greater 

culpability .(b)@6) talks to him after the dragging 
incident .()@) talks to him in English. He doesn't go 
up and say anything to him, say I don't want to hear 
anything from you and: walks away from him. That would 
be greater culpability. Major Paulus never had any 
conversations with him. 


Staff Sergeant (b)(6) doesn't distinguish in his 
testimony of Pittman between Major Paulus. or ()@) 

(b)(6) He says the officers. The officers. And he's 
talking about both Paulus and (b)@6) because they're 
both standing right there. They are inches apart, 
almost literally in the same shoes. 


There doesn't seem to be any question that Major (b)(6) 
was there when the order was issued and heard the order 
and witnessed the dragging. 


Yes, sir. 


As I recall, that's exactly what Maj Or (6) 
indicated. 


Yes, sir. 
Have I got that right? 
You do, sir. 


All right. 


And that he's there when (b)(6) checks him out. He's 
there when Weiss comes back and says, you know, his 
vital signs are normal. There's same disputed facts as 
to what else (b)(6) says and what (6)6) heard of him 
and what Major Paulus heard him or didn't hear. 


But as far as all the evidence goes, that's what's -- 
that's what's before the convening authority when he's 


381 


Md: 


ee: 


MJ: 


cc: 


MJ: 


CC: 


é o e ~~ 


making these decisions. 


I mean, that's one reason why we had to look at that 
affidavit because although we've had a series of 
convening authorities'in this case and Major @)@) was 
charged by the second convening authority, General 
Bowden, his case is dismissed by General Donovan. And 
General Donovan, through his letter we know, did a 
complete review of the Paulus case as'to whether there 
was probable cause to keep the charges. 


So the convening authority is aware of the evidence in 
both cases and aware of the fact that they are the same 
charges. The distinction in convening authorities from 
General Madis to General Bowden to General Donovan in’ 
Major Paulus' case and General Bowden to General Donovan 
in Major (6) case, that's cut off by the fact that | 
Major General Donovan reviewed both the Paulus and the 
(b)(6 cases and he chose to let charges stand against 
one and withdraw them with prejudice against the other. 


What does that mean, "withdrawn with prejudice"? 


I'm assuming, sir, that the General has now bound the 
Marine Corps and the government never to charge Major 


(b)(6) again with dereliction of duty or maltreatment 
regarding (b)(6) In fact, it may -- usually they're 
just dismissed or withdrawn. I've never seen the 


prejudice language myself before but normally -- 


Nor have I, nor am I certain as to exactly what that 
means. 


If the court -- I would encourage the court to take 
testimony from the convening authority, which would be 
where we get to in stage two, sir. 


I don't think anything turns on it. 


Yes, sir. But, nonetheless, I think the with prejudice 
language is important because it's taking an extra step. 
It's a message, a term of art. As the court knows, what 
prejudice means it's never coming again. When a judge 
does it, it's never showing up again. No office hours, 
there's been no indication he's being taken to a BOI, 
there's been no acceptance by Major (by@) of any of 
these things. You know, contriteness is something, 
other distinguishing factor amongst similarly positioned 
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accused. We don't have that. 


Major Paulus wasn't the rina leader of any type of 
conspiracy, whereas Major (b)6) wasn't. In his 
affidavit, he acknowledges -- he acknowledges by saying 
he didn't stop it, he acknowledges he had the power to 
stop the aggravated assault. 


So, sir, I think it's clear from the status that they're 
similarly positioned. I would just note quickly that 
the government did make a distinction. One distinction 
that's made is that one is a Reservist and one is active 
duty. I don't think that that should hold any weight in 
the difference between the two of them because one was 
the Commanding Officer and one was the XO. And it's 
clear that the XO just because MajOYr (6) was a 
Reservist -- 


Well, wasn't Major Paulus' role with that particular 
battalion as their I&I? In other words, their active 
duty -- not at that particular time, but wasn't that his 
normal assignment, the Instructor and Inspector of that 
particular Reserve unit? 


Sir, it would be of a company, and entirely -- a 
different company of 25th Marines. He volunteered to 
join this particular company so he could -- he would 
deploy to Irag with them. 


All right. 


Sir, that moves us to the second prong of stage one, end 
that is if it's similarly situated are they being 
treated different for an impermissible reason. And we 
don't get to put on evidence of this until we actually 
are able to raise proof that we've done this. It's kind 
of how the law works. 


I don't: understand that statement. 


I don't get to call the convening authority right now 
and question the convening authority as to whether or 
not they had a permissible reason for distinguishing the 
two of them. The case law says the evidentiary hearing 
doesn't happen until after stage one. We have to raise 
through the evidence we can present a prima facia case 
as to why we get an evidentiary hearing. 
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So my point is that we look at stage one and we see, 
well, there's no difference between the two of them. 
Why the heck is one of them still about to go to trial 
tomorrow and the other one got this letter? What are 
the differences in the cases? 


And, sir, the difference in the cases would be where 
they were at in the process. He was at an Article 32, 
he was being charged, his charges dismissed. Major 
Paulus has already elected to go forward with a 
contested trial. That has cost the government over 
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$100,000 or will by the time it's done. 


We've had motions that have gone into a great deal of 
media. The purpose why I put in newspapers from 
Australia, you know, it shows that there was public 
embarrassment both to the pathology and the convening 
authority regarding these charges. 


At this point, I can't tell the judge directly that they 
are bringing Major Paulus to trial for that 
impermissible reason. What I am saying to you, Your 
Honor, is when you remove every other potential 
difference that's the only reason why we're still here 
facing charges. That it has -- circumstantially it 
appears that that could be the inference from it. 


That is the exercising of his rights as vigorously as 
Major Paulus has that causes the government, hey, we're 
in this, we have to finish this out. That's not a 
permissible reason for leaving someone in there. That 
is having him be punished by having to face trial 
because they have exercised their constitutional right 
to evidence and their constitutional right to contest 
all these various issues. 


Sir, if you find that that information and that evidence 
raises the prima facie question that there was possibly 
selective prosecution, it then shifts to stage two. And 
I don't believe stage two would be proper right now 
because that would be a full evidentiary hearing with 
the government bearing the burden of proof. 


Two last things I point out, sir. The case law contains 
language that I have to raise -- the defense has to 
raise a reasonable doubt that there's a proper reason 
for a prosecution. Sir -- and I would submit that 
that's the lowest form of proof required. Although the 
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burden is heavy because of the factual things we have to 
do, I think that that standard of proof is very low 
because that's the lowest end -- that's the other end of 
proof beyond a reasonable doubt. 1 just have to raise 
the reasonable doubt. 


And I bélieve that the court would find analysis of the 
situation that Major jm @ and Major Paulus were 
similarly situated and that there has been no proper 
distinguishing characteristic to allow for charges to go 
against one and charges to be withdrawn against another, 
which" would then put us into stage two. 

The last thing, Your Honor, before I sit down on this 
point, I would just ask the court in its ruling, if you 
note I do make a separate argument regarding timeliness 
because the case law is very strict on waiver of this 
particular type of issue after pleas and forum 
selection. Just -- 


I don't have any issue with timing. 
Okay. I just wanted to -- 

I mean, 6) was dismissed -- 
Two weeks go. 


-- two weeks ago or something and you put the parties on 
notice as soon as that came to light. 


Yes, sir. I just want to make sure that that's clear on 
the record. , 


Thank you, sir. 


I don't have an issue with timing. 

Before you sit down, you indicated that you didn't think 
that the fact that Major ()@) was a Reserve officer 
and that Major Paulus was an active duty officer was of 
any moment. 


Would you agree that where Major Paulus is 24/7 dealing 
with Marine Corps issues, it puts him in a different 
position, knowledge and training and experience wise 
than an individual that does it essentially two days a 
month and a couple of weeks during the summer? 
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If Major (b)6) was that type of Reservist. However, 
it's not the case. I believe he has -- he's been in the 
Marines for 20 years, sir, he's prior enlisted -- 


I'm sorry, what does that mean? 
He's been -- 
He's an active duty Marine for 20 years? 


No, sir. He has been a Reservist for I believe 20 
years. I'd have to check on the exact date. But I do 
know, sir -- 


Well, if you're taking exception with that statement, ~ 
then I would want to see some evidence on it, all right, 
because it does seem to me that the experience of an 
officer or an individual charged with a crime, 
particularly a dereliction of duty and a maltreatment 
type offense, that the relative experience of the 
individuals in terms of military experience, then that's 
really what we're -- all we're looking at. 


But when we talk about the difference between a Lance 
Corporal and a Major, aside from they have some 
different training and different responsibilities, they 
also have a tremendous difference in experience. A 
Lance Corporal, two, three years in the Marine Corps, 
maybe four, whereas a Major is going to be 10 or 12 or 
something. So I would ask to see evidence on that 
issue. 


Yes, sir. 


And you can take some time later and try to sort that 
out. 


Actually, sir, if the court wouldn't object to Major 
Jasper being excused, I can have him -- I know 
exactly -- 


I would object. 
Okay. 
Thank you, Mr. Higgins. 


Major Francis. 
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Yes, sir. 


Sir, I believe Mr. Higgins has correctly stated the law. 
I just want to point out some of the facts and some of 
the factors in Major (6) case that make it 
different than Major Paulus'. 


First of all, it's the timing of -- I want to talk about 
procedural things first, sir. The timing of when he 
became a suspect. You have the results of interview 


from NCIS. There is nothing in there that would 
indicate that he was a suspect of anything. When he 
testified at the 32, that's when he becomes a suspect. 


I briefed General Bowden about the way it came out at 
the 32., At that point, General Bowden says, okay, well, 
I want you to at least have an Article 32 in this case. 
The problem is if there's no evidence that you have that 
can place Major (b)(6) at the scene of the crime except 
his -- and as far as what he observed and what he heard, 
except for his Article 32 testimony, which was never 
taken -- 


Doesn't (b)(6) put him there? 

Well, sir, he put him there based on -- 

Doesn't Lance Corporal (b)(6) ; put him there? 
Well, (b)(6) oe 

Does Major --, 


Well, (b)(6) was pending charges at the time, sir. 
He wasn't a witness. 


Doesn't Major Paulus put him there? 


I don't: believe Major Paulus places him there in his 
statement, sir. 


Okay. 
So, again, his statement, his testimony at the 32, 
there's an issue of, okay, is that going to be 


admissible or not. So that's one issue the government 
is dealing. 
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Another issue, sir, is the Kastegar issue, in that both 
the defense for Pittman and the defense for Paulus, as 
well as the government for both of these cases, 


needed -- believed they needed Major @)¢@) for 
different issues. Thé government believed they needed 
Major (b)6) for the suppression issue on Major Paulus! 


statement, so we needed him to testify in that motions 
hearing. 

I don't know why the defense needs him, but they 
requested him. I gave you those requests. They did 
that as well in the Pittman case and he testified in the 
Pittman case. 


So now you have the Kastegar problems where if you're’ 
aoing to have a successful prosecution against Major 

(b)(6) you've got to put up all the safeguards and then | 
that Major Jansen has to be cut off. And Major Jansen 
was cut off prior to all of these issues that we've 
litigated since on the medical evidence coming to 
fruition. 


So that was another consideration procedurally in that 
he's not going to be able -- Major (6) defense is 
going to have a huge advantage because they know all 
this information, they can get all this information from 
me or they can get it from Mr. Higgins or anybody else 
related to the case. But Major Jansen cannot, unless 
you give him permission, sir, or whoever the trial judge 
is, gives him permission because Kastegar is so -- the 
burden is so high on the government in a Kastegar case. 


Now, factually, sir, talking about the case factually -- 


When you're talking about the evidence and the medical 
evidence, what exactly are you talking about? 


Talking about your ruling, sir, on excluding the 
testimony on the hyoid, the ribs, all that information, 
sir. 


Of course that only pertains to this case. It wouldn't 
necessarily be an issue in prosecution of (b)(6) , would 
ni or 

Well, sir, the government -- again, going to the 
government's good faith basis for what it's doing with 
the (b)(6) case, the government believing -- 
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I mean. obviously the problems with the testimony of Dr. 
(b)(6) would carry over. But in terms of the failure 
of the government's agents to cooperate with the defense 
investigative assistant, the need to conduct in a timely 
fashion additional DNA testing by defense expert, et 


cetera, wouldn't necessarily touch on @@ would 
they? | 

Not necessarily, sir, but they could, specifically with 
the hyoid because remember Major) he's only 
there at the facility for a very snort period of time. 
He's only there during the time that this -- the only 


reason he's going down there is to deal with the sheik. 
So he's going down there to tell Pittman, (ye, hey, we 
got to treat this sheik like any other prisoner, and 
that's why he's there. Once he's done with that, he 
leaves. So he's only there for maybe a half hour at 
most. ; 


So nothing regarding the broken ribs or anything like 
that could be attributed to him. The only thing that 
you're talking about is the neck injury possibly from a 
dereliction of duty standpoint by not stopping the order 
that Major Paulus gave. If the hyoid can't be found and 
thus none of the injuries to the neck can be introduced, 
then that obviously hurts the government's case. 


But those are the procedural things, sir. There's also 
factual things. Major Paulus is the one who agave the 
order to Lance Corporal ()@) -. Major (6) heard 
it, didn't do anything about it, but he did not give the 
order. Also,,Major ()@6) did net receive the 
information from HM3 (b)@) that HM3(b)6) suspected 
or had some suspicion that im)@6) had suffered a 
heart attack. Corpsmen were 


Additionally, Major (b)@) did not come back to the 
facility after he left, that Major Paulus did. As Major 
Paulus indicates in his statement, his handwritten 
statement., he came back around 2300 and checked up on 
(b)(6) and was told that he defecated himself again. 
But nothing was done, no corpsmen were called. The 
government believes that's another significant 
distinction. 


The defense has to show that other violators similarly 


situated were not generally prosecuted. Well, in this 
case, the individuals the government believed are most 
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culpable that dealt with )@) have been prosecuted. 
PFC qe) Sergeant Pittman, even though he was acquitted 
of those charges we fully prosecuted him, sir. 


The accused was not singled out for prosecution because 
there was all of these other individuals who were. But 
because of the facts, both factually and procedurally, 
the case is stronger against Major Paulus. That is why 
the case has gone. to this point, sir,: and it has not 
been done to some arbitrary classification such as race, 
religion or because he's desiring to fight his case. 
That's not it at all, sir. 


The simple matter of fact is the facts are stronger, he 
is more culpable and there are not the ‘procedural 
problems that exist in the (@) case. 

Thank you, sir. 


Thank you, Major. 


Is there anything else, Mr. Higgins? 


Yes, sir. 

Sir, neither Major Paulus nor Major (b)(6) say that 
they heard anything about a heart attack. You have two 
statements of Major Paulus in front of you. There's 


nothing about ()@) saying anything about a heart attack 
in there. 


The person who says it in here that's said is ()@6 
says he didn't hear him say it. So he is denying 
culpability. That's not a reason to not necessarily 
charge him. 


As far as that defecation incident during the middle of 
the night, I just direct your attention to the last 
paragraph on page 7 of his affidavit. He was made aware 
of that incident presumably by someone down at the Camp. 
I mean, that is brought to his attention, sir. I don't 
think that the CO escapes s culpability over the XO in 
these circumstances for any viable decent distinguishing 
factor. 


I understand the court wants additional information 


regarding Major Froeder's background and the Marine 
Corps. When we have our next recess, I will make 
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arrangements to obtain that information for the court, 
leaving an offer Major @)@) as a witness. I know 
he's in the area right now. 


Just for purposes of charging a Marine with dereliction 
of duty and cruelty and maltreatment, I don't think any 
circumstances -- we can look at degrees of culpability. 
I understand the point the court made between a Major 
and a Lance Corporal. These are officers. I mean, if 
Colonel Murphy had been there, he's a Reservist also, 
would Major Paulus be more responsible than Colonel 
Murphy, the head of the Battalion? 

i) 


A ruling that distinguishes on those basis, sir, I think 
has some -- I can't think of a better word, sir, and 
this isn't the word I want -- danger to say that a 
Reservist, a Reserve officer, can be held to a different 
standard than our active duty officers when it's a 
situation like this. 


I mean, the government's basic theory of the case is 


everyone should -- anyone should know that dragging 
(b)(6) is unreasonable. We have Reserve officers 
sitting -- that are going to come in here tomorrow and 


sit on this members panel. The argument is going to be 
made to them that even, you know, you all know, you 
active duty and Reservist, you all know that anyone in 
this position should have known that that order on its 
face was unreasonable, not that that order on its face 
is unreasonable for a Marine with 11 years of active 
duty experience who went to AWS. That's not the 
standard that!s being applied to Major Paulus and it's 
not going to be the arguments made to the members. 


I just would submit to the court I don't believe it's a 
viable distinction and at the recess I will arrange for 
evidence, sir. 


All right. 
And I would just -- one more thing. 
Procedurally I didn't -- I would just submit to the 


court none of the procedural things raised by the 
government would have stopped the prosecution of Major 
(b)(6) I think there is case law, but I can't cite 
the case off the top of my head, you don't have to give 
rights advisement in order to use someone's sworn 
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testimony against them. 
I'm not sure what the point of that is. 


One of the things they raised in their brief was that he 
wasn't given 31(b) rights for his 32 testimony. 


Who? 


Major (b)(6) And that because of that they may not be 
able to use his Article 32 testimony against him. 


Why do you think they would -- he wasn't immunized 
there, correct? 


No, he wasn't, so every statement he made was 
incriminating. 


And at some point during the taking of his testimony he 
started to incriminate himself you don't think the 
government or the IO had an obligation to -- an 
affirmative obligation before the questioning continued 
to stop him and warn him? 


Sir, I've actually litigated the opposite side of that 
argument and lost it before, so I will -- in the next 
recess I will also try to find the case law on that. I 
think there's an exception made for testimony regarding 
31(b). I'11 double check it, sir. 


I think that even in this courtroom right here if one 
takes the stand and begins to incriminate himself either 
party can request that they be warned and the judge has 
a duty at some point to warn. Exactly what impact that 
has on a sequence prosecution of that witness, I'm not 
sure. But I think clearly they have a right to assert 
their rights. 


And if (b)\(6) -- I don't know who called (b6)(6) 

whether the government called him or the defense called 
him, but, in any event, he was being questioned and 
31(b) would certainly come into play and 31(b) would 
certainly -- could certainly shield him from having 
those statements, once it became apparent that he was 
incriminating himself, from being used against him. 


I'll double check the case law, sir. 
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And that everything beyond that point would subsequently 
be tainted by his having -- them having violated his 
31(b) rights. 
So, in any event, if you want to present some -- present 
me with some case law or authority on that issue, I will 
certainly consider it. 
Yes, sir. 
Let's take up the issue of voir dire at this point. 
I understand that we had another modification to the 
Convening Order 2d-03 dated 29 October '04 excusing 
Colonel Byrne and Major Irons. 

' 
You've got a copy of that; correct, defense? 
Yes, sir. 
Government, your proposed voir dire is marked as CXXIII 
(123) and, defense, yours -- actually the member 
questionnaires are CXXIV (124). 
Defense, have you had yours marked? 


Yes, sir. CXXVI (126). 


Defense, do you have any objection to any of the 
government's proposed voir dire? 


Yes, sir. 

Busses onSs: 

Do you want a list of all the objections first, sir, or 
do you want to go one by one? 

Let's just take them cone by one. 

Lima. 


And your basis? 


It is going too close to the government's theory of the 
case. 


Government, your response? 
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Sir, the purpose of that question is to determine if the 
member has any particular bias towards Iragis. We're in 
combat situation. We're in combat over there. Do they 
have any bias towards Iraqis? If they think Iraqi 
prisoners should somehow be treated somewhat 
differently? That's the purpose of that question, sir. 
I know I've asked that same question again but it's 
actually a little bit differently for probing of the 
members. 


I will allow you, to ask (1) but require you to rephrase 
it and submit it to the court before you -- share it 
with opposing counsel and submit it to the court before 
you ask it. 


Any other objection, Mr. Higgins? 
Victor. 
Your basis? 


Judge, there's a number of questions on immunity. I 
think that one is just getting too far, basically 
closing argument or justification, as to why you should 
believe somebody under immunity. The previous three 
questions all deal with immunity as well as the 
following question. 


I don't have any objection to (v). I'11 allow you to 
ask that. 


I will direct, government, you rephrase (s) and (t). 
I'm already going to advise them of those issues and I 
will also query them whether they will follow the 
instructions I give them. If one of them were to say 
they wouldn't follow my instructions, I would certainly 
invite counsel to ask questions concerning that. 


If you want to ask some follow up questions on their 
understanding of my instructions and whether that causes 
them some concern in any particular form, you can 
propose some questions along that line. 

Anything else, Mr. Higgins? 


X-ray. I don't have a problem with the definition, sir. 


I'm sorry, you have a problem? 
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I don't have a problem with the first sentence. I just 
think we can ask it in probably a little more case 
neutral way. Would any of you give more or less 
credibility to a witness just because they have been an 
accomplice of the accused? 


Actually, sir, I don't see how it can be fixed because 
it assumes in this case that there are going to be 
accomplices testifying as a fact. I think if they used 
that first sentence, cut that question, then put (y) 
next I wouldn't object to that. 


I'm sorry, say that again. 


If we leave the "an accomplice is a person who assists, 
encourages, advises, counsels, commands or conspires 
with another to commit a crime, leave that sentence and 
then they were allowed to ask (y). 


Why what? 
No, Sir, Yankee. 
Oh, question (y). I'm sorry. 


I think the question is a permissible question. I mean, 
if simply because an individual were an accomplice and 
that was the only basis he had to evaluate him and then 
were unwilling to consider any other aspect of the 
individual's testimony, that would certainly be a matter 
of concern for someone attempting to use the testimony 
of an individual that were a accomplice to include a 
defense witness if the defense were to call a witness 
who could arguably be characterized as an accomplice. 


I mean, if that is the sole basis and they are not 
willing to listen to anything else, that would certainly 


be a basis for, if nothing else, to exercise a 
peremptory challenge. 


I don't have any trouble with the wording or the 
question. 


Yes, sir. 
Any others? 
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Major Francis -- I'm sorry, what is your objection to 
(2)? 


The same, sir. We have X-ray through (AA) are four 
questions on accomplices. 


Specifically what is your problem with (z)? 
It is redundant with the other ones, sir. 
(AA) is not an accomplice testimony. 


I'm sorry, sir, my eyes aren't working too well. 


Then it would be (r) through (z). There's three 
accomplice questions. And I think (r) actually takes 
care of all of it. If the concern is -- 


(r) as in Romeo? 

I'm sorry. 

(r) deals with -- 

Yes, sir. 

Do you want to borrow my glasses? 


I'm going to put mine on in a second. My contacts are 
going. 


X-ray through Zulu, sir, all deal with accomplice. If 
the matter is determined whether they are going to 
automatically disbelieve someone because they are an 
accomplice, which is in my experience the opposite of 
what a jury would be willing to do, but if they're going 
to disbelieve them just because they are an accomplice 
it's taken care of with (r). The concerns raised in 
Yankee and Zulu are just redundant. 


You mean it's taken care of with (x)? 
Yes, sir. 
I will allow the question. 


Any others? 
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(BB), sir. Burden shifting. The same with (DD). 


I'm going to allow question (BB), but, government, I'm 
going to ask you to rephrase it. I believe there's 
something in the preliminary instructions that I give 
the members conducting voir dire that addresses the 
burden of proof. If not, I'll make sure there is. 


And you also objected to (DD)? 


Yes, sir, on burden shifting grounds. 


I'll allow that question, but I will also include 


something, give them the general instructions on good 
military character. 


(JJ .) 
Major Francis? 
Yes, sir. 


The reason I put this question in there is because since 


we're. not going to have -- because I believe the 
evidence will bring out because of the nature of the 
facts dealing with the maltreatment that 6) was 


found dead, and then you have the photograph taken of 
his buttocks when he was dead. So I don't see how the 
fact that he is dead is not going to be heard by the 
members in some way, but they aren't going to hear what 
the cause of death is. 


What I want to make sure is that the members can 
differentiate between a cause of death and what we're 
talking about in the elements of an aggravated assault. 
That's the purpose of that question, sir. 


I don't think I understand what you just said. 
Yes, sir. 


Aggravated assault, as you know, sir, has certain 
elements. Means likely is the big element the 
government has to prove in this case. Some of the 
members might be confused between proving a cause of 
death and proof that there was a means likely in the 
dragging of (b)(6) that was impermissible which 
results in the aggravated assault. 
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All right. Well, it seems to me that that issue is 
better handled with an instruction, and so I will 
entertain that from the parties. 


Yes, sir. 


And when I say an instruction; I mean before we conduct 
voir dire. 


Once we've come up with that proposed instruction, if 


you want to propose some voir dire based on it, I will 
entertain that. 


What I have in mind is something to do with along the 
lines the members may hear evidence that (6) the 
alleged victim in this case, had died while in custody, 
that the cause and manner of his death is irrelevant for 
purposes of this trial. The accused has not been 
charged with the death of) and the members may 
not consider the fact that @)@) died for any 
purpose, something along ye iine. 


If you want to propose some voir dire based on that, I 
will take that under consideration. All right? 


Yes, sir. 

Any others? 

(RR; (SS). (TT) « 
Basis? 


(RR) would be possibly getting into uncharged 
misconduct. 


Whose? 


I don't know, sir. I mean, the question is how many of 
you believe an officer has an obligation to counsel 
Marines or sailors under his supervision on their work 
ethic if he believes them to be underperforming. I 
would image that this question is being asked to someone 
the government intends to show is underperforming and 
that someone failed to counsel them. The only officer 
it really seems to matter in this case would be Major 
Paulus. 
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What is your purpose in asking (RR)? 

Sir, one of the issues in the case will be HM3 (b)(6) 

and his assessment of @) - I just want to get a 
feel from the members as to wnat their feelings are 


regarding an officer's obligations to counsel Marines 
that are under their charge. 


Do you have any indication that Major Paulus knew that 
(b)(6) was a poor performer or underachiever? 


Well," again, that will be an issue in the case, sir. 
The government oS 


Do you have any information to indicate that he knew 
that? ' 


Other than circumstantially, sir, with the facts of the 
case. 


What ? 


Circumstantially with what happened on the day in 
question. 


Be more specific because you're not helping me. 


Yes, sir. 


Well, when (b)(6) has defecated himself in the manner 
that he did and is laying there on the 

(b)(6) 
ground -- 


Well, this'is the incident. I mean, this is the 
incident at issue. 


Correct. 

It seems to me what you're asking about is if Major 
Paulus had prior knowledge, I mean, assuming we tied 
this to Major Paulus. I can't see any why else it would 
be relevant. Assuming Major Paulus had some kind of 
prior knowledge that Petty Officer w<é@) was a poor 
performer or substandard performer, did ne take any 
action to correct it, was he justified in relying on any 
statements made by (b)(6) as to an opinion as to what 
was wrong with @)@6 ' But absent some showing of 
prior knowledge, it doesn't seem to me that this is 
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really an issue. 
All right, sir. 


So you are not going to ask that question? 
No, sir. 
I think you mean yes. 


(SS)? 

(SS) and (TT). I think -- and we know this from the 
802. I think the government's intention with the Code 
of Conduct is to bring that to the members' point of 
view to make sure they have known about it so that in 
closing they can argue that the Geneva Convention is a 
rule of reciprocity and that the actions in this case 
could cause for some American POW somewhere to be 
mistreated because of this case. That's incredibly 
prejudicial. 


Is that what your intent is? 
No, sir. 
What is your intent? 


My intent, sir, is that with some witnesses since -- 
like I said many times before, the government considers 
most of these witnesses hostile witnesses, that they're 
going to talk about how they didn't have any problems 
with the way that ()@6) was treated. I want to be 
able to bring out the fact, well, have you heard of the 
Code of Conduct? Yes, I have. Are you aware that that 
provides guiding principles or how U.S. service members 
are supposed to act if they become prisoners of war, 
meaning you aren't supposed to be looking for special 
favors from the enemy, that type of thing. 


So when they say, well, (})@ was being obstinate or 
he seemed to me to belligerent, that shouldn't play a 
factor in their mind on whether to get him proper 
medical care or not because if we as Marines become 
prisoners of war then we have the -- could theoretically 
be placed in the situation. 


All right. I'm not going to allow you to ask those 
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Mr. Higgins, do you have any trouble with the -- or any 
issue with the request for instructions that the 
government has listed in paragraph 1 of their proposed 
voir dire? 


It would be my intent to give the members then to 
incorporate in the preliminary instructions some general 
definitions along those lines. 

t 
Along that same vein, are there any areas that you would 


desire preliminary instructions to the members on, any 
aspect of the law issues? 


No, sir. 


Government, do you have any objection to any of the 
defense proposed voir dire? 


Yes, sir. 

Questions. 

Yes, sir. 

First, just on (c) (1) (c) that whole paragraph. The only 
reason is because we've already addressed those in the 
questionnaires. 

I agree, sir. 

All right. Anything else? 

Yes, sir. . 

Also (e) (6). And I think what the defense is asking for 
there is some sort of instructing the members regarding 


spillover and getting into those issues of spillover, 
but I think the way that it is drafted will confuse the 


members. 


Is that what you are trying to get to? 
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It is, sir, but I don't find the spillover instruction 
to be adequate to what I am trying to do there. 


This is addressing the dereliction of duty charge. 

My -- what I'm trying’to do is craft a question to make 
sure they understand they have to find -- the government 
has to prove each element of each charge beyond a 
reasonable doubt and that they can't just come up with a 
compromise verdict, well, hell, this guy died, he must 
be found -- did I swear? I'm sorry, sir. They say this 
guy must be found derelict without any proof of it. I'm 
trying to make sure they understand that. 


What I can do, sir, is I can attempt to draft -- 


Well, let me suggest this. Quite frankly, there is no 
reason they would know that unless I tell them that 
because we're asking them their knowledge on the law. 
Until I tell them what the law is, they don't have any 
knowledge. 


So why don't I propose this, I will craft in some kind 
of a general spillover instruction and then invite you 
to come up with some voir dire based on that spillover 
instruction. Okay? 


Yes, sir. 

Anything else, Major Francis? 

Yes, sir. Also (h) (5) and (6). On 5, the reason being 
is I don't believe that that's relevant. And 6, I don't 
believe that's correct because the accused could offer a 


pretrial agreement as well, it's not just the convening 
authority. 


I will allow (h) (5). 

What about (h) (6), Mr. Higgins? 

I agree with the government. I would want to change 
that to do you understand that only the convening 
authority may accept an accused's pretrial agreement. 
Well, that's not accurate either. I mean, it used to 


be, but now either side can propose it and both have to 
accept it. It has to be acceptable by both sides. 
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Yes, sir. 


I mean, I think I understand the point you're getting to 
but nobody could force the convening authority to accept 
or enter into a pretrial agreement. 


I would use that question, sir. 
Okay. Well, use that question then. 


Anything else, Major Francis? 


Yes, sir. 


Sir, questions (k) (4) and (5) because those are going to 
be the ultimate issues in this case, sir. I believe the 
defense is trying to get a pre- commitment from the 
members on those issues. ; 


The nuance may be lost on the members, but I would ask 
you to rephrase both of those. Rely entirely, in part, 
would that one factor an officer would be -- would it be 
proper for an officer in making a decision to consider 
the advice of the subject matter expert. The word 

"rely" arguably shifts the entire decision making to 
whatever the opinion of the expert is. I'm not sure 
that that's a fair question. I think it assumes too 
much. The same with 5. 


I'd just ask you to reword those, Mr. Higgins. 

Yes, sir. 

But I will: allow you to go into those. I think that's 
an important area and I think it's going to prove to be 
important in this case. So I will allow you to go into 


those areas. I'd just ask you to rephrase it. 


Yes, sir. 

Both of those have a -- at least arguably have an 
implied part that that's the -- all that he should have 
to look to the expert. 

Anything else? 


Yes, sir. 
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(m), those two questions under September lith and the 
U.S. Cole bombing. 


What is the relevance of those, Mr. Higgins? 


Sir, I think they're neutral to both sides, but it has 
the potential danger to bias jurors. It could be 
someone that knows someone that died in September 11th 
that generally hates Arabs and Muslims and, therefore, 
against @)@) doesn't care that he's dead, which 
would be a piassea against the government. 


All right. I will allow it. 


On question number (2), this individual voir dire of the 
members concerning the Geneva Convention, you're going 
to have to convince me -- I'll allow you to do voir dire | 
of the members concerning their knowledge of the Geneva 
Convention and their applicability to the Marine Corps, 
EPWs, civilians, et cetera. If you want to go into 
that, you're going to have to convince me why we need to 
do that individually. 


Judge, I no longer have that request. 

Pardon me? 

I no longer have that request. 

You withdrew it? 

I am withdrawing it right now. 

Okay. 

I mean, I want to potentially ask questions about Geneva 
and follow up to what Major Francis does. But as far as 
my request for individual on the Geneva Convention is no 
longer part of my -- 

Well, if you're going to anticipate asking questions in 
addition to those of Major Francis, I mean, he's got a 
list of areas he's going into. If there is something 
else you are going to ask the members about that's 
different from that, then I want to see those in 


writing. 


If it's simply following up on answers from individual 
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members -- actually even in the group. I mean, if he 
asks a question of the group and they all respond the 
same way and you want to follow up individually during 
the en banc voir dire with each member, I'll allow you 
to do that. 


Yes, sir. 


And that goes for both counsel and for all issues, not 
just the Geneva Convention. 


Sir, hhow does the court usually conduct -- how will the 
¢ourt be conducting voir dire? Will we have an ~ 
opportunity for individual voir dire for follow up? 
Would that be something we have to request or is there 
just na chance at it? 


Before we get to that, questions (g) (1) and (2), I ask 
those of the members. You can follow up on those if you 
like, but I'm not going to allow you ask them. over 
again. That's the fitness report and voting their 
conscience. 


(1) and (2)? 

Yes. 

(3) is okay? 

(3) is okay. I consider that a follow up. 
Thank you, sir. 


Okay. Anything else on voir dire from you, Major 
Francis? 


As far as objections, no, sir. 

On your question, I generally just ask the members -- I 
start it out, I give hem instructions on how to answer 
questions right out of the Benchbook and then I ask a 
series of general questions, whether they have read 
anything about the case, have they heard anything about 
the case and that type of thing. Then I turn it over to 
counsel and allow you to ask questions. 


If there's an answer that they give me and you want to 
follow up on it or that they give Major Francis and you 
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want to follow up on it, then you are certainly entitled 
to do so. The only thing I would suggest is if you're 
going to follow up on a question you need to put it in 
perspective for the members, Colonel Cruise, you said 
such and such, can you explain that further, whatever, 
just so that they know what you are talking about. 


But other than that, I allow you to follow up. You 
don't have to ask permission to do so. 


And as far as taking the members individually? 


If you want to take them individually, then you're going 
to have to justify to me why you want to do that, why 


you couldn't do it or it couldn't be done en banc. It 
may be obvious, in which case, you know, if it's 
something -- if a member indicates they absolutely hate 


Muslims and you could do whatever you wanted to a 
Muslim, if you want to do that individually or 
something, I mean, something obvious, then obviously 
your burden to justify is pretty diminuous. 


Yes, sir. 


Sir, I would just -- before we even know, because we've 
seen some of the questionnaires, follow up on press -- 


On what? 

On press coverage that they may have seen. I would ask 
that that be done individually because we don't know 
what the answer is going to be. Hey, I saw an article 


where the government lost the evidence and, quite 
frankly, I can't believe the Marine Corps is doing this. 
Or the other end, I saw an article, he must be guilty. 

I mean, I just -- I don't want that statement coming out 
in front of everybody. 

All right. Anything else, Major Francis? 

No, sir. 


Sir, before we recess, back to the selective 
prosecution, United States versus Bell. 


What page in the book are you at? 


251. 
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Which case? 


United States versus Bell, must warn Article 32 
investigating officers, it's a CAAF decision from 1996. 


Judge, may I approach trial counsel? 


Yes. 


The defense counsel gave trial counsel a book. 


cc: 


MJ: 


MJ: 


cc: 


MJ: 


I would note for the court I have not had an opportunity 
to Shepardize this. 


All right. Anything else? 

Nothing. 

How do you want to proceed as far as Major (b)(6) sir? 
Well, if you want me to consider something about his 
amount of service and how that might be a 
non-distinguishing factor, you're going to need to 
present evidence on it. 


I'll be calling Major (b)@6) then, sir. 


We'll take about a ten minute recess then. 


The Article 39(a) session recessed at 1411, 1 November 2004. 


The Article 39(a) session was called to order at 1437, 
1° November 2004.: 


of 


MJ: 


cc: 


MJ: 


The court will come to order. The record will reflect 
all those present when the court recessed are again 
present. 


Mr. Higgins, you wanted to call Major (b)@) 
Yes, sir. 


Please do. 


407 


Major (b)©) 
by the defense, was sworn, and testified as follows: 


Questions 


Q. 


A. 
Md: 
Ce: 


Questions 


> Oo PO PO ae) 


WIT: 


Questions 


U.S. Marine Corps Reserve, was called as a witness 


DIRECT EXAMINATION 
by the prosecution: 
Major (b)6) you are the same Major(b)6) that was 
called in an earlier motions hearing in this case, 
correct? 
Yes. 
Defense. 
Thank you. 
by the defense: 


Good afternoon, Major (b)(6) 
Good afternoon. 


Maj OY (b)(6) you are in the United States Marines? 
yes. 


Is that United States Marine Reserve? 
Yes. 


Would you please tell the military judge when you first 
came into the United States Marine Corps? 

In enlisted in the Reserves in 1983, September 1983, 
sir, commissioned October 1988, four years active duty, 
and then went back into the Reserves. 


Did you say you served four years of active duty? 
Yes. 


What years did you serve active duty? 
From November 1988 to November 1992. 


90 what? 
tO2; Sirs 
by the defense continued: 


And what was your MOS? 
Combat Engineer. 
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When you left active duty, what rank were you? 
First Lieutenant selected for Captain. 


Did you go back into the Reserves? 
Yes. 


How long have you been in the Reserves? 

Since -- I went in the Reserves January '93, took a year 
off in '96 for some business reasons, then rejoined with 
2d Battalion, 25th Marines in '97. I've been with the 
Marine Reserves/back on active duty, sir. I was 
mobilized in 2001 and I've been on active duty since 
2001, let's put it that way. 


And did you go to Operation Desert Storm? 
Yes. ' 


When were you in Operation Desert Storm? 
December 17th, 1990 to I want to say April 20, 1991, 
about five months. 


Where were you stationed? 
Saudi Arabia and Kuwait. 


So you have four years active duty time? 

As a Lieutenant, yes. Then when I got remobilized in 
2001, you're looking at another three years of active 
duty for a total of seven. 


You've have seven years active duty? 
Yes. 


How many years active duty have you had as a Major? 
Three. 


Three years active duty as a Major? 
Almost three. 


What is your date of rank for Major? 
August list, 1998. 


1998? 
Yes. 


Are you aware of Major Paulus' date of rank? 


I believe Major Paulus was promoted some time in 2002. 
I met him when he was a Captain. 
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So you've been senior in rank to him the whole time 
you've known him? 
Yes. 


Could you please tell'the military judge what types of 
military education you have? 

Basic School, Combat Engineer School, graduated with 
academic honors, the Reserve AWS which is two weeks a 
summer for two summers, AWS Nonresidents Course and I'm 
currently enrolled in the Command and Staff. I have one 
more book to do in the nonresident Command and Staff, 
sir. 


When you Say one more book to do, how many books are 
there? 
Nine. 


So you've done eight of them? 
Yes. 


Major (b)(6) the nonresident AWS course, is that the 
same nonresident AWS course for all active duty? 
Yes. As far as I know it is. 


And not every active duty Marine goes to -- is a 
residence student at AWS? 
Not that I know of. Some may go to Advance Engineers 


Course or Advanced Infantry Course instead of AWS, 
something along those lines. 


I want to work backwards to your Second Lieutenant days 
as to what your command billets have been. 
I was the -- 


Starting with your most recent command. 

My most recent command moving back, H&S Company 
Commander 2/25 from November 2001 to November 2003; Golf 
Company, 2/25, Commanding Officer from October '99 to 
October 2001; Golf Company XO from June or July of '97 
to October '99; and there was a year in the IRR. Prior 
to that, I was the Platoon Commander at 10th Bulk Fuel 
Company in the Reserves and was the acting Company 
Commander there for four months. Prior to that, I was 
the Platoon Commander for 1st Platoon, Charlie Company, 
2d Combat Engineer Battalion. 


Is that active duty? . 
Active duty. And prior to that, six months I was the 
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Q. 
A. 
Q. 
A. 
CC: 


Questions 


S-2 Officer for the Battalion. 


Those are your officer billets? 
Yes. And then the rest of the time was as a student 
prior to that. 


Prior to deployment to Irag, Major Paulus wasn't part of 
H&S Company, 2/25, was he? 
No. 


Do you know how he came to be part of H&S Company, 2/25? 
Major’ Paulus was the 1&1 for Golf Company, Golf, 2/25, 
and the way the Reserves were working they weren't sure 
what they were going to do with the I&Is. Major Paulus 
wanted to go with 2/25. There was no billets available 
with Galf Company. He called me. I was an interim -- I 
was on ADSW as an interim’ Assistant I&1 for the 
Battalion. I said there was a billet vacancy available 
with H&S Company as the H&S XO. He said if I can have 
it, you know, I'd appreciate it. I said so long as 
Colonel Griffith okays, you now, I would more than happy 
to have you. 


And that would be your XO? 
Yes. 


He would be working for you? 
Yes. 


At one point you had charges preferred against you, 
didn't you? 

Yes. 

May I approach, Your Honor? 


by the defense continued: 


I am showing you what has been marked as the cleansed 
charge sheet in Major Paulus' case. Would you look at 
that. 
Yes. 


Please look up at me when you are done. 
Okay. 


May I approach? 


by the defense continued: 
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Charge I and Charge II, the dereliction of duty and the 
maltreatment charges, those read identical to the 
charges that you were facing, don't they? 

Yes. 


And about two weeks ago your charges were withdrawn? 
Yes. 


You didn't offer to plead guilty to those charges, did 
you? 
No, I did not. 
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You didn't go to office hours, did you? 
No, I did not. 


You don't -- at this point you're not being sent to a 
board of inquiry, are you? 
Not that I know of. 


You didn't tell anyone in the convening authority's 
office or the government that you were guilty of either 
charge, did you? 

No. 


In fact, you didn't admit any wrongdoing concerning 
those charges to anyone, did you? 
No, I did not. 
The General simply withdrew your charges, it wasn't in 
return for anything you did, was it? 
No. 
No further questions. 
Government ? 
Yes, sir. 
CROSS - EXAMINATION 
by the prosecution: 
When 2/25 was set to deploy in support of Operation 
Iraqi Freedom, there was a number of classes that were 


conducted at Camp Lejeune, correct? 
Yes. 
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So basically 2/25 met at Camp Lejeune before anyone left 
for Operation Iraqi Freedom? 
Yes. We were there for about a month. 


At Camp Lejeune, to your recollection, was Major Paulus 
tasked with providing any type of instruction to the 
Marines? 

Yes. 


What instruction was that? 

He gave a Law of War class basically on the Battalion 
SOP's’, the five S's and basically how to handle EPWs. 
1 7 


Okay. Now, in your -- had you ever taught a class on 
the Law of War before? 

As a Captain was the last time on the Reserves, that was 
the last time I taught one. 


That was how long ago? 
Probably '94, '95 timeframe. 


Okay. Now, at the time that you -- well, you testified 
at an Article 32 for Major Paulus, correct? 
Yes. 


Why did you testify during that 32? 
I was called to testify by the prosecution. 


So at that time you were ordered to come out here and 
testify, correct? 
Yes. 


You hadn't been granted any type of testimonial immunity 
at that time? 
No, I had not. 


After you were granted testimonial immunity, did you 
talk to anybody that was dealing directly with the 
prosecution in your case? 

Directly, no. Anything was through Colonel Haggard or 
Colonel Vokey or Captain Awad. 


Okay. Captain Awad, she was your detailed defense 
counsel? 
Yes. 


And Lieutenant Colonel Vokey was the IMC? 
Yes. 
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Did vou participate at all in the dragging of Mr. 
(b)(6) 
No. 


-- that was done by Lance Corporal (b)(6) ? 


Did you order that it be done? 
No. 


Who ordered it to be done? 
Major Paulus. ; 
Did at any time HM3 (b)(6) indicate to you that he had 
any suspicion that (by(6) had suffered a heart 
attack? 

No, he did not. 


In preparation of your case, the case that you thought 
you were going to have nending, did you obtain any 
evidence from HM3 (6)6) ? 

He gave an affidavit pasically saying that -- 
corroborating that he had told me that the man's vitals 
were fine and he was probably faking it. 


But did he indicate to you -- did he make any indication 
in that affidavit what he had told you vice what he had 
told Major Paulus? , 

He made an indication that he did not tell me that. He 
specifically said he did not tell me that he thought 
that MY . <6) had had a heart attack. 


Okay. Thank you. That's all I have. 
Mr. Higgins. 


May I have a second with trial counsel? 


The defense counsel and trial counsel conferred. 


cc: 


I have no further questions for the witness. 


EXAMINATION BY THE COURT 


Questions by the military judge: 


Q. 


Major (®)(6) , in this affidavit did ©)@) indicate 
what he told Major Paulus concerning the health of 
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(b)(6) 

A. I believe he mentioned to Major Paulus that ()(6) may 
have had a mild heart attack, but nothing that he didn't 
say anything definite. 


And he never mentioned to you, meaning (6) that he 
thought (6) might have had a heart attack? 

A. No, sir. 

MJ: Questions in light of mine? 

cc: No, sir, other than an obvious issue that's going to 
come up about that affidavit. No, sir. 

MJ: Questions? 

i No, sir. 


He witness was excused and withdrew from the courtroom. 
4 


Md: Anything else, Mr. Higgins? 

CC: Not on this issue, sir. 

Md: Major Francis? 

TC: No, sir. 

Md: I will give you my ruling in the morning. 


Any other issue you want to bring up? You seem to 


alluded to some problem with his -- some affidavit. 

Ce I have no idea what this affidavit is. I've never seen 
cg oe 

TC: I haven't seen it either, sir. I just was told by 


Lieutenant Colonel Vokey that it exists. That was 
before Lieutenant Colonel Vokey left on TAD, but I do 
not have a copy of it in my possession. 


Cc: Sir. with the dismissal of charges against Major 
(b)(6) there would be nothing prohibiting the 
government from knowing about this stuff. His Kastegar 
concerns would be gone and would have been for at least 
two weeks since this happened. 


MJ: Are you making a motion to have this thing discovered? 
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Cc: Yes, sir. 
MJ: All right. 
CC; And depending upon what it says, I mean, it's pretty 


critical to opening statement, sir. 
MJ: Lieutenant Colonel Vokey -- 
LTCOL VOKEY: Yes, sir. 


Md: -- do you have any objection to turning that thing over 
to the defense and to the government? 


LTCOL VOKEY: None at all, sir. 


MJ: All right. When we get done here, if you would please 
do that. 


LTCOL VOKEY: I will. 

MJ: And I'll take judicial notice of who you are. 
Anything else? 

cc: Sir, other -- just I know you're going to make a ruling, 
but quickly I point out there's not as many years 
difference in their active duty time and actually with 
Reserve time that would make MajOY (6) the more 
experienced of the two. 
In addition, he's held command active duty billets as a 
Major for at least two years longer than Major Paulus 
has held such a command. 

MJ: Anything else, Major Francis? 

Tc: One additional thing, yes, sir. 
I think what Mr. Higgins is pointed out is -- 


Md: Are we arguing about the selective prosecution? Is that 
what we're doing? 


TC: Yes, sir. I think he just had additional argument. 


MJ: Okay. Well, go ahead. 
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TC I think that highlights the problem, the big problem, 
with the Kastegar issue here is that Major Jansen being 
completely cutoff how is he going to go out and get this 
information without busting his Kastegar, the protection 
under Kastegar. And that was one of the big 
considerations by the government for that case. 


MJ: All right. Any other issue either side want to deal 
with before we recess for the night? 


CC: Hypothetically, if the court was to order on our -- was 
to fihd for us on the selective prosecution, we would 
have the additional issue, we'd move to stage two then, 
would require convening authority testimony. If we 
could maybe inquire as to whether the convening 
authority is available tomorrow morning. 


MJ: We will worry about that tomorrow morning. 
CC. Yes, sir. 

Md: Anything else? 

TC: 0800 tomorrow, sir, with members? 

MJ: Yes. All right. The court is in recess. 


The Article 39(a) session recessed at 1455, 1 November 2004. 


[END OF PAGE] 
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The Article 39(a) session was called to order at 1032, 
2 November 2004. — 


MJ: 


Cc: 


MJ: 


cc: 


The court will come to order. Let the record reflect 
all those present when the court recessed are again 
present with the exception of our court reporter. 


We have now Staff Sergeant Wyss, and she has been 
previously sworn. ' 


I think I want to take up the preliminary -- or the 
motion from yesterday, the selective prosecution motion. 


And I'd given counsel an indication at an 802 conference 
that I was concerned about a statement ‘by the defense in 
their argument that they were somehow precluded from 
putting on evidence because we were at the preliminary 
stage of that motion, being essentially a two stage oEe 
process where the first stage the defense has thé burden 
of establishing a prima facie case that it was selective 
prosecution and the second stage of that burden then 
shifts to the government. 


I was unable to find any case law in support of that, 
Mr. Higgins, and I wanted to, I guess, have you 
enlighten me as to whether you felt in any way 
restrained of putting on evidence in support of your 
motion and, if so, why? 


Yes, sir. 


Apparently I misread that the case law would require me 
to put on a prima facie case prior to an evidentiary 
hearing being conducted at which the convening authority 
would be called. If I was wrong, I'm not going to argue 
for my wrongness, sir. I would accept what the court 
has told me and I'd tell the court that we had requested 
the convening authority to be present to testify on that 
motion. That request was denied. 


Is there any reason you chose not to litigate it? 


Because it was my understanding under the case law that 
I was first required to show the court a prima facie 
case before I would be allowed to call the convening 
authority. With that, the judge's information, knowing 
that I was wrong about that, I would welcome the 
opportunity to litigate that particular issue. 
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Well, at this point I'm not going to delay the 
proceedings nor am I at this point willing to allow the 
defense to call the convening authority. However, if 
the defense wanted to propose I suppose questions in 
writing for submission to the convening authority, we 
can take that up. And I do recognize that there's been 
some --' somewhat of a time crunch aiven when the charges 
were dismissed against Major (b)(6) which essentially 
made the motion ripe for the detense to bring at our 
proceedings today. So I will allow you some latitude. 


At this point, I'm going to deny the motion. However, 
1f£ you do want to submit questions, prepare them, submit 
them to the prosecution for their review and then we'll 
take it up at a motions earing sometime later on. Al] 
right 24 


Yes, sir. 

There was the issue of a time line that I had. indicated 
would be marked as an appellate exhibit. I don't think 
that was ever marked as the counsel were discussing it. 
Have you all worked that out? 


We have, sir. 


I believe it was the time line the government intended 
to use in their opening statement. 


We have worked it out, sir. 

Do we have a final copy of it that we can have marked as 
an appellate Exhibit? We'll have it attached to the 
record. 

You have no objection to it? 

I have no objection to it being used as a demonstrative 
during the opening statement. I'm not agreeing that 
those are necessarily the facts. 

That what? 

I'm not stipulating to the facts contained therein. 


Sir, why don't I have it marked as a package and I'll 
give you a copy. It's just a package of the slides I'm 
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going to use opening statement. The defense, I've 
already given them a copy of this. 


Let's have the other one marked as an appellate exhibit. 
Do you have any objection to the use of any of these? 


Not during the opening statement, no, sir. 

There was also an issue brought out at an 802 conference 
concerning an affidavit by Petty Officer (6) that was 
provided to the defense in the me case, and I 
understand that, along with some otner documents, were 
turned over to the defense. 


Is that -- any issue there, Mr. Higgins? 

Your Honor, the facts, we have learned, are incorrect. 
However, there are no issues, so I don't really want to 
get into. 

I don't want to get into it unless you want to. 


Yes, sir. 


And there was also the issue of a change in expert 
witness from Colonel Lorens to Lieutenant Colonel Salas. 


Do we have any issues with that that we need to take up? 


I think we have a pending resolution to any potential 
issues to that that counsel will work cn. I don't 
believe it affects our ability to continue today. 


Is there anything else of an evidentiary nature we need 
to take up at this time? 


Do you want the -- sir, I'm not rennening the issue. 
Just to let the court know, the (b)6) affidavit has 
never been in the possession of any member of the 

government, so the convening authority never saw the 


(b)(6) affidavit. I think that was a little bit 
ColMLusang yesterday. We kind of straightened that out 
after we got out of court. So that's never ever been in 


the possession of the government. 


So that was provided from ()@6) to the counsel in the 
(b)(6) case but not -- 
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Yes, it never -- 
-- to the prosecution? 


Not to the prosecution nor, sir, the convening 
authority. 


All right. 


If that information did affect the ruling, I'd ask you 
to consider it. 


What ruling? 


The ruling on selective prosecution. 


I don't know what the @@) affidavit said, so I don't 
know -- 
Yes, B12. 


-- how it could affect it one way or the other. 


Are there any other issues we need to take up before we 
talk about the preliminary instructions? 


No, sir. 

I think we have an outstanding voir dire question for 
the defense that there's still an objection to by the 
government . 


I don't know which question that was. 


I believe that the government was objecting to (k) (5) 
was my understanding at the 802. 


That's correct, sar. 
Let me see your revised -- I know you gave me a copy of 


it, but I don't have it here. Let me see your revised 
voir dire question. 


The civilian counsel did as directed. 


MJ: 


All right. Government, what is your objection to 
(ki (5) 2 
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Sir, I believe this question is still too close to the 
heart of the issue. It's asking for a pre-commitment 
from the members because there could be a lot of things 
going on and that's going to be kind of the subject of 
the case is that theré's a lot of things going on at the 
time other than just what the corpsman is telling you 
that should make you understand that there could be 
something wrong with this man. 


Well, it says in part. 


Yes, sir. I just believe by the way that it is drafted, 
because of the way that phrase in part is placed -- 


All right. I'11 allow the question. 


One thing I would ask you to do, Mr. Higgins, is at the 
next recess have a copy of that updated voir dire marked 
as the next appellate exhibit so it can be attached to 
the record. 


Anything else on voir dire? 

No, sir. 

Mr. Higgins? 

I'm sorry. No, Your Honor. 

I provided both counsel a copy of my preliminary 
instructions and I've included at the request of the 
parties some generalized guidance to the members or 
advice to the members concerning the elements of the 
offenses of assault with a means likely to cause death 
or grievous bodily harm as well as maltreatment. 

I've also given them some advice concerning the lack of 
evidence in this case concerning the circumstances of 
(b)(6) death, as well as a generalized instruction 
on the effect of a grant of immunity, accomplice, good 
character evidence by the accused, a spill over 
instruction and the definition of reasonable doubt. 

Any problem with that from either side? 

No, sir. 


The reasonable doubt instruction or the instructions 
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altogether, sir? 
The instructions altogether. 
Yes, sir. 
I'm sorry, Mr. Higgins. 
Yes, sir. 
Sir, on page 5, the last line. 
The definition of grievous bodily harm? 
Yes, sir. 

4 
I would ask that the -- it be changed to such as black 
eye, scratches or a bloody nose. And the. reason why I'm 
asking for that, sir, is just any potential prejudice 
that would come in from the allowing of the scratch 
photograph. I don't want that to be misconstrued as 
grievous bodily harm and I think that in this 
instruction would take care of that. 
All right. I'l] just insert the word after black eye, 
minor scratches -- it will read black eye, minor 
scratches or a bloody nose. 
Anything else? 
Yes, sir. 
Sir, on page 6, the -- well, I guess six we can call it 
the death instruction, that second to the last full 


paragraph. Just so the record is clear, that's in place 
of the defense proposed instruction. 


Right ‘ ) 
And I'll have that marked at the next break. 
Well, do you object to it? 


No, I don't, sir. I just wanted to make sure that was 
clear. 


You can have it marked if you want. I don't care -- 
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Yes, sir. 


-- but if you have an objection to it or you want me to 
modify it in some way, just please ask and I'1l consider 
that. I thought that’ covered it in a fair manner. 


It does, sir. 


All right. 
Page 7. 
Yes. 


Anything else? a3 


After the paragraph it says "for an example, an 
accomplice may be motivated," it's the second full 
paragraph on the page. 


Following the "for example" paragraph? 


Yes, sir. 


The one that says "begins to show?" 


In between those two, sir. 


I would ask that you insert a line that says "an 
accomplice may also be prosecuted for perjury if they 
testified untruthfully." The reason being is that 
language is in the immunity language. I just want to 
make sure it's balanced out versus a witness testifying 
with immunity and a witness testifying as an accomplice. 


So you're suggesting following the word "prosecution" 
something to the effect of were an accomplice to testify 
untruthfully that accomplice would be -- could be 
subject to prosecution for perjury? 


Yes, sir. 
on page 6, 


I'm looking for language similar to the one 
the previous page, that last line, "if the 


witness does not tell the truth the witness can be 
prosecuted for perjury." 


Any problem with that, Major Francis? 


No, sir. 


All right. 


So I've added the language following 
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testify untruthfully he or she could be prosecuted for 
perjury." 


Is that’ satisfactory? 

Tt:-is) ‘sar; 

Anything else? 

Nothing else, sir. 

Any other issues as far as instructions or voir dire? 
No, sir. 


No, sir, other than if before we bring the members in 
could we have -- 


Well, we're not bringing the members in till 12 o'clock. 
Yes, sir. 


I'd like to take care of moving this out of the way for 
voir dire. 


As long as you can hook it back up. 
Yes, sir. 
For the record, we're talking about the lecturn. 


And I take it we're done marking exhibits and that sort 
of thing. 


The government has marked all of its exhibits up to this 
point. 


All right. Is there anything else we can take up of an 
evidentiary nature? 


Sir, we do have a stip of fact that was entered into, 
Prosecution Exhibit 51. We could probably do 
preliminaries on that. 


Let me see it. 


Do you agree to this stipulation is true? 
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Yes, sir. 
All right. It's been marked as Prosecution Exhibit 51. 


Major Paulus, have you had a chance to read through 
Prosecution Exhibit 51? 


[Standing] I have, sir. 


Please keep your seat. 


accused did as directed. 


And do you understand that a stipulation of fact as 
accepted by the court is an agreement between you, the 
prosecution and your defense counsel that the matters 
contained in the stipulation are true? 

I do, siz. 

Do you understand also that if I accept this stipulation 
that it will bind the parties, and by that I mean 
neither you, your defense counsel nor the prosecution 
would be able to put on any evidence to contradict the 
facts contained in this stipulation? 

I understand, sir. 


Do you also understand that no one can force you to 
enter into a stipulation of fact? 


Yes, sir. 


Is it a free and voluntary decision on your part to 
enter into this stipulation? 


It 1s, sir. 


And do you agree that the facts contained in this 
stipulation are true? 


I do, sir. 


Is there anything in this stipulation that you believe 
is incorrect or untrue? 


No, sir. 
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Would you want me to accept this stipulation and that 
will be provided to the members? 


I would, sir. 

Do both sides agree to this stipulation and its use? 
Yes, sir. 

Yes, sir. 

Very well. The stipulation is accepted. 


Is it your intent to publish this to the members, 
Major Francis, or to just read it to them? 


Read it and publish it, sir. 


That's the only copy we have right now, but I'll make 
additional copies. 


Do you have any objection to that, Mr. Higgins? 


I don't see the necessity of reading it, sir. I just 
ask that it be published to them. 


I agree. 


I'll allow you to publish. 


If I didn't say so, Prosecution Exhibit 51 is admitted 


and ijt can be,published at the appropriate time. 
Anything elise we need to take up before we recess? 


Sir, we might be able to go through some of these 


it 


exhibits and pre-admit them. That's a possibility if we 


have the time. ' 


I'd just as soon put that -- if there's a bunch of them, 


put them off to a little bit later. 
Say again, sir. 


I said if there's bunch of them I'd just as soon put 
them off till a little bit later. 


All right, sir. 
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Anything else before we recess? 
No, sir. 
No, sir. 


Defense, you've had a chance to check the members' 
folders? 

I haven't, sir. I will during the break. 

All right. 


Actually -- I apologize. Yes, we have. Captain Jasper 
has. 


Any problem with them? 
None, sir. 


All right. Then till -- let's all be back in place at 
1200. . 


The court's in recess. 


The Article 39(a) session recessed at 1053, 2 November 2004. 


The Article 39(a) session was called to order at 1205, 
2 November 2004. 


MJ: 


The court will come to order. 


Be seated everyone. 


The members did as directed. 


MJ: 


TG: 


Trial counsel. 


This court is convened by the Commanding General of 
Marine Corps Base, Camp Pendleton, California, by his 
Convening Order number 2-03 dated 5 June 2003, which has 
been amended by 2a-03 dated 31 August 2004, which has 
been amended by 2b-03 dated 9 September 2004, which has 
been amended by 2c-03 dated 27 October 2004, which has 
been finally amended by 2d-03 dated 29 October 2004; 
copies of which have been furnished to each member. 


The accused, Major Clark A. Paulus, United States Marine 
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Corps, lst Marine Division, and the following persons 
detailed to this court-martial are present: 


Colonel R. S. Chester, United States Marine Corps, as 
MILITARY JUDGE; 

Major L. J. Francis, United States Marine Corps, as TRIAL 
COUNSEL; © 

Captain E. L. ‘Emerich, United States Marine Corps, as 
ASSISTANT TRIAL COUNSEL; 

Captain Tom Jasper as DETAILED DEFENSE COUNSEL; 

Mr. Keith Higgins as CIVILIAN COUNSEL; 

Colonel Allan Cruz, United States Marine Corps ‘Reserve, 
MEMBER ; | , 
Colonel Robert M. Hanson, United States Marine Corps 
Reserve, MEMBER; 

Colonel Lawrence Foy, United States Marine Corps, MEMBER; 
Lieutenant Colonel Greg Woodard, United States Marine Corps 
Reserve, MEMBER; 

Lieutenant Colonel Brian Kerl, United Seated. Marine Corps, 
MEMBER ; 
Lieutenant Colonel Edward Quinonez, United States Marine 
Corps Reserve, MEMBER: 

Lieutenant Colonel Alan Orr, United States Marine Corps, 
MEMBER ; 

Lieutenant Colonel Brian K. Buckles, United States Marine 
Corps, MEMBER; 

Lieutenant Colonel Robert A. Couser, United States Marine 
Corps, MEMBER; 

Major Robert Rouse, United States Marine Corps, MEMBER; 
Major Joseph J. Russell, United States Marine Corps, 
MEMBER; 

Major James B. Woulfe, United States Marine Corps, MEMBER. 


Members of :the court, what I'd like for you to do right 
now is open up the packet that's in front of you and you 
should find a copy of the convening order. I'11 ask for 
you to go to the most current version of that. 

What I want you to do is please check the spelling of 
your name, that your grade is properly reflected and 
that your component, that is U.S. Marine Corps or U.S. 
Marine Corps Reserve, is correctly reflected. 


If there is any member that there is a discrepancy, if 
you would please raise your hand so that I can identify 
oe 


Colonel Foy. 
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[COL FOY]: Yes. My name is spelled L-A-U-R-E-N-C-E and not 
L-A-W-R-E-N-C-E. And I am also a member of the Marine 
Corps Reserves. 

So how is it spelled again? 
[COL FOoY]: L-A-U is the correct spelling. 
So L-A-U-R-E-N-C-E? 

[EOL FOY)s  -“That!s: correct. 

And you are, in fact, in the Marine Corps Reserve? 

[COL FOY]: That's correct. 

Do you believe that there's another Colonel Foy spelled 
L-A-W that’s in the United States Marine Corps or that 
you're the intended designee or appointee for this 
court-martial? 

[COL FOY]: There is no other Colonel Foy in the Marine Corps. 
And Lieutenant Colonel Woodard. 

[LTCOL WOODWARD]: Yes, sir. Lieutenant Colonel, There's 
another "W" in there. The spelling of the last name is 
wrong. W-O-O-D-W-A-R-D. 

So it's O-O-W? 
[LTCOL WOODWARD]: W-O-O-D-W-A-R-D. 


And do you believe that you were the intended appointee 
to this court-martial? 


fLTCOL WOODWARD]: Yes, sir. 


All right. Any other corrections to the convening order 
that anyone sees. 


Negative response. 
The next thing I would ask you to do is you'il find in 
your packet a copy of the charge sheet. I would ask you 


to take a moment just to review the charge sheet. 


When you have done that, if you'd please look up. 
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The members did as directed. 


MJ: 


The trial 


MJ: 


4 


It appears all the members have had an opportunity to 
review the charge sheet. 


What I want to do right now, members, is just go ahead 
and introduce the various parties. 


I think you know I'm Colonel Chester. I'11 be the 
presiding judge in this case. 


The trial counsel is Major Francis, assisted by Captain 
Emerich, representing: the government . 


counsel stood. 
( 
Thank you, gentlemen. 


We have Mr. Higgins, assisted by Captain Jasper, 
representing the accused, Major Paulus. 


The defense counsel stood. 


MJ: 


Thank you. 


And we. have Staff Sergeant Treier, who will be our 
bailiff and assisting us throughout. He'll be 
essentially my contact from me through him to you. 


The bailiff stood. 


MJ: 


TC: 


Thank you, Staff Sergeant. 

Staff Sergeant Wyss is our court reporter at this time. 
She doesn't get up because it's necessary for her to 
take down everything that's being said in the courtroom. 
The members will now be sworn. 


All rise, please. 


Gentlemen, as I call your name please raise your right 
hand. 


Do you Colonel Cruz, Colonel Hanson, Colonel Foy, 
Lieutenant Colonel Woodward, Lieutenant Colonel Kerl, 
Lieutenant Colonel Quinonez, Lieutenant Colonel Orr, 
Lieutenant Colonel Buckles, Lieutenant Colonel Couser, 
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Major Russell, Major Russell and Major Woulfe swear that 
you will answer truthfully the questions concerning 
whether you should serve as a member of this 
court-martial, that you will faithfully and impartially 
try according to the évidence, your conscious and the 
laws applicable to trials by court-martial the case of 
the case of the accused now before this court and that 
you will not disclose or discover the vote or opinion of 
any particular member of this court-martial upon the 
findings or sentence unless required to do so in the due 
course of law, so help you God. 


All members affirmative. 


Please be seated. 


The members did as directed. 


MJ: 


TC: 


MJ: 


The court-martial is assembled. 
Trial counsel. 
Yes, sir. 


The prosecution is ready to proceed with the trial in 
the case of United States versus Major Paulus. 


The general nature of the charges in this care are: 
Violation of Article 92, one specification of negligent 
dereliction of duty; violation of Article 93, one 
specification of maltreatment; violation of 128, one 
specification of aggravated assault. 


The charges were preferred by Lance Corporal Chase 

Prokuski, United States Marine Corps, and they were 
investigated by Colonel W. P. Gallo, United States 

Marine Corps Reserve, the Article 32 officer. 


The records of this case disclose no ground for 
challenge for any member at this time. If any member is 
aware of any matter that might be a ground for 
challenge, then the member should so state now. 


Negative response by all members. 


Members of the Court, it is appropriate at this time 
that I give you some preliminary instructions. 
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It is my duty to ensure this trial is conducted in a 
fair and orderly process. I rule upon objections and 
instruct you upon the law to be applied in this case. 
You are required to follow my instructions as to the law 
and may not consult any other source as to the law 
pertaining to this case unless it is properly admitted 
into evidence and presented to the members. This rule 
applies throughout the trial including your closed 
session deliberations and any periods of recess or 
adjournment. 


Any questions you have should be asked of me here in 
open court. 
As court members, it is your duty to hear the evidence 
and determine whether the accused is guilty or not 
guilty; and if you find him guilty, to adjudge an 
appropriate sentence. . 


Under the law, the accused is presumed to be innocent. 
The government has the burden of proving the accused's 
guilty beyond a reasonable doubt. The accused, through 
counsel, need not present any evidence during the trial 
and may rely on the presumption of innocence. 


The fact that the charges have been preferred against 
this accused and referred to this court for trial does 
not permit or support any inference of guilt. You must 
make your determination of whether the accused is guilty 
solely upon the evidence presented here in court and the 
instructions that I will give you. 


Since you cannot properly make that determination until 
you have heard all of the evidence and I have instructed 
you on the law, it is of vital importance that you 
retain an open mind until the evidence has been 
presented and the instructions provided to you. 

You must impartially hear the evidence, the instruction 
on the law and only when you're in your closed session 
deliberations may you properly make a determination as 
to whether the accused is guilty or not guilty and, if 
necessary, an appropriate sentence. 


With regard to sentencing, should that become necessary, 
you may not have any preconceived idea or formula as to 
either the type or the amount of punishment that should 
be adjudged if the accused is convicted of some or all 
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of the offenses. You must hear the evidence in 
extenuation and mitigation, as well as that in 
aggravation, if any, the law with regard to sentencing 
and, again, only when you are in your closed session 
deliberations may you’ properly make a determination as 
to the appropriate sentence after considering all of the 
alternative punishments that I will later explain. 


When you are in your closed session deliberations, only 
the members will be present. You must remain together 
and you may not allow any unauthorized intrusions into 
your deliberations. 


Each of you has an equal voice and vote with the other 
in your deliberations when discussing and deciding any 
of the issues submitted to you. The senior member's 
vote counts as one, the same as the junior member's. In. 
addition to the duty of the other members, the senior 
member will act as your presiding officer during your 
closed session deliberations and will speak for the 
panel in announcing the results. 


It is the duty of the trial counsel, that is Major 
Francis with the assistance of Captain Emerich, to 
represent the government in the prosecution of this 
case, and it is the duty of the defense counsel, 
Mr. Higgins and Captain Jasper, to represent the 
accused. 


In a few minutes, I will ask you some questions. 
Counsel will also be given the opportunity to ask you 
questions. If you know of any matter that you believe 
might affect your impartiality to sit as a member in 
this case, you should reveal that when asked to do so. 


Bear in mind that any statements you make should be 
couched n general terms so as not to disqualify any 
other member who might hear the statement. For example, 
if you've read a report or investigation of the 
offenses, you should simply indicate that you've read 
the report or heard of it. You should not indicate what 
the report said or any conclusions you may have drawn 
from reading the report of investigation. 


If you believe that what you say may tend to disqualify 
one of the other members, then you should indicate so 

and I'll give you the opportunity to reveal the matter 
in a session outside the presence of the other members. 
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Some of the grounds for challenge would be if you were 
the accuser in this case, if you had investigated any of 
the offenses charged or if you had formed or expressed 
an opinion as to the guilt or innocence of this accused 
or any other matter which might affect your 
impartiality. 


Questions by counsel and me are not intended to 
embarrass you. They are not intended as an attack upon 
your integrity. They are merely asked in order to 
determine if there's a proper basis for challenge. 
There are two types of challenges. One is known as a 
challenge for cause, which I believe is 
self-explanatory. The other is known as a peremptory 
challenge where each side is given the opportunity to 
excuse one member for no reason. It is no adverse 
reflection upon a panel member to be excused from a 
particular case. 


You may be questioned either individually or 
collectively, but in either event you should give an 
individual response to each question asked and you must 
answer every question asked unless I indicate otherwise. 


Members of the Court, I want to also provide you some 
preliminary information on the elements of the charged 
offenses, as well as other issues that may be discussed 
during the voir dire process. I caution you that this 
advice is provided to you at this time to aid you in the 
voir dire process and that the issues discussed may or 
may not come up in the presentation of the evidence. 


Additionally, I advise you that I will instruction you 
upon the law that you must follow in the case at the 
conclusion of the evidence and prior to your closing for 
your deliberations. 

The accused is charged with the offense of assault with 
a means likely to cause death or grievous bodily harm. 
The elements of this offense are as follows: 


One, that at the time and place alleged, the accused did 
bodily harm to (b)(6) ; 


Two, that the accused did so with a certain means, that 


is by ordering Lance Corporal ()@) to place his 
hands around the throat of He) and drag <6) 
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by his throat to another location within the Camp 
Whitehorse Detention Facility; 


Three, that the bodily harm was done with unlawful force 
or violence; and, 


Four, that the means used was in a manner likely to 
produce death or grievous bodily harm. 

An act of force or violation is unlawful if done without 
legal justification or excuse and without the lawful 
consent of the victim. 


Grievous bodily harm means serious bodily injury. 
Grievous bodily harm does not mean minor injury such as 
black eyes, minor scratches or a bloody nose. It does 
means fractured or dislocated bones, deep cuts, torn 
members of the body, serious damage to internal organs 
or other serious bodily injuries. 


A means may be any means or object not normally 
considered a weapon. A means is likely to produce death 
or grievous bodily harm when the natural and probable 
results of this particular use would be death or 
grievous bodily harm. It is not necessary that death or 
grievous bodily harm actually result. 


And I note that some of you appear to be taking notes 
but, again, I would remind you I will give you these 
instructions before you close to deliberate. They will 
be in much more detail and tailored to the actual 
evidence that's been abduced. 


I'm providing you this information now because I believe 
it will assist counsel in their voir dire process. It 
will also perhaps assist the members as we go through 
the trial process in understanding the evidence and what 
the members are being asked to decide. 


And I also will let you know right now it will be my 
intent to give you these instructions that you use 
during your findings in writing so you'll have the 
benefit of taking those back into the deliberation room 
which I believe will assist you as well. 


The accused is also charged with the offense of 
maltreatment. The elements of this offense are: 
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One, that (06) was subject to the orders of the 
accused; and, 


Two, that at the time and place alleged the accused 
maltreated (b)(6) by forcing him to lie naked on the 
ground of the detention facility for about ten hours and 
by failing to provide proper medical care to the said 


(b)) | 


Maltreatment must be real, although it does not have to 
be physical. ; 
Maltreated refers to treatment that when viewed 
objectively under all of the circumstances his abusive 
or otherwise unwarranted, unjustified and necessary for 
any lawful purpose and results in physical or mental 
harm or suffering or reasonably could have caused 
physical or mental harm or suffering. 


You may hear evidence that (b)(6) died while in the 
custody -- or while in custody at Camp Whitehorse. You 
will not hear evidence as to the cause or manner of his 
death. You will not speculate or draw inference adverse 
to either party on the cause or manner of death or why 
such evidence is not presented. For purposes of this 
trial, such information is irrelevant. 


Some witnesses may testify under a grant of immunity. 
This means that this witness was ordered to testify 
truthfully by the convening authority. Under this grant 
of immunity, nothing the witness said and no evidence 
derived from that testimony can be used against that 
witness in a criminal trial. If the witness did not 
tell the truth, the witness can be prosecuted for 
perjury. 


In determining the credibility of this witness, you 
should consider the fact that this witness testified 
under a grant of immunity along with all of the other 
factors that may reflect upon the witness' 
believability. 


And, again, in case that's not clear, there may be some 
witnesses who will testify subject to a grant of 
immunity. If that's the case, I would anticipate that 
that will be brought out either in direct or 
cross-examination of the witness and it would be one of 
the factors that you should consider in assessing 
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credibility of the witnesses. 


A witness 1S an accomplice if he or she was criminally 
involved in an offense which the accused is charged. 
The purpose of this advice is to call to your attention 
a factor specifically affecting the witness’ 
credibility, that is a motive to falsify his or her 
testimony in whole or in part because of an obvious 
self-interest under the circumstances. 


For example, an accomplice may be motivated to testify 
falsely in whole or in part because of his or her own 
self-interest in receiving immunity from prosecution or 
leniency in a forthcoming prosecution. If an accomplice 
were to testify falsely, he or she could be prosecuted 


for penjury. 


To show the probability of his innocence,.the defense 
may produce evidence of the accused's good character. 
Evidence of the accused's good character may be 
sufficient to cause a reasonable doubt as to his guilt. 


On the other hand, evidence of the accused's good 
character may be outweighed by other evidence tending to 
show the accused's guilt. 


And, again, I would remind the members that the defense 
is under no obligation to present any evidence 
whatsoever and you are provided that information simply 
to assist in the conduct of the voir dire and in the 
members! understanding of the evidence that may be 
presented. 


An accused: may be convicted based only on the evidence 


before the court. Each offense must stand on it's own 
and you must keep the evidence of each offense 
separated. 


Stated differently, if you find or believe that the 
accused is guilty of one offense, you may not use that 
finding or belief as a basis for inferring, assuming or 
proving that he committed any other offense. If 
evidence has been presented which is relevant to more 
than one offense, you may consider that evidence with 
respect to each offense to which it is relevant. 


The burden is on the prosecution to prove each and every 
element of each offense beyond a reasonable doubt. 


438 


Oe @- 


Proof of one offense carries with it no inference that 
the accused is guilty of any other offense. 


By reasonable doubt is intended not a fanciful, 
speculative or ingenuous doubt or conjecture, but an 
honest and actual doubt suggested by the material 
evidence or lack of it in this case. It is genuine 
misgiving caused by insufficiency of proof of guilt. 
Reasonable doubt is a fair and rational doubt based upon 
common sense and arising from the state of the evidence. 
Proof beyond a reasonable doubt is proof that leaves 
firmly convinced of the accused's guilt. 


There are few things in this world that we know of with 
absolute certainty and in criminal cases the law does’ 
not require that, proof overcomes every possible doubt. 
If based upon your consideration of the evidence you are 
firmly convinced that the accused is guilty of the crime 
charged, you must find him guilty. 


If, on the other hand, you think there's a reasonable 
possibility that he is not guilty, you must give him the 
benefit of that doubt and find him not guilty. 


And, again, I will give you detailed instructions on the 
law that you will have to follow and I will give you 
those in writing following the conclusion of evidence. 


Do any of the members have any questions about any of 
the instructions so far? Raise your hand if you do. 


Negative response. 


I anticipate the following general orders of events in 
this case: 


Voir dire of the members, challenges and excusals, 
opening statements by counsel, presentation of evidence, 
argument of counsel, instructions on the law that you 
must follow, deliberations and announcement of the 
victim. 


If the accused is convicted of anything, there will also 
be a sentencing proceeding. 


I think I've also indicated to the members both in an 


e-mail and orally before bringing the members in here 
that I anticipate this case will go through the 12th of 
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November and, in all likelihood, we will have a Saturday 
session, at least one Saturday session. 


The appearance and demeanor of all the parties of the 
trial should reflect the seriousness with which this 
trial is viewed. Careful attention to all that occurs 
during the trial is required of all the parties. 


And, again, are there any questions from any member as 
to any of these preliminary instructions? 


Negat'iive response. 
4 


Members of the Court, I will now put some questions to 
you aS a panel and then I will allow counsel for each 
side ta ask you some questions. 


If your response is "yes," I would ask that you signify 
it by raising your hand. If you response is "no," you 
don't need to do anything and I will reflect the answers 
of the panel for the record. 


Do all the members understand this process? 

I'm getting a hands up from some of the members. Now 
I've got them from everybody. Okay. You passed the 
first test. 

Do any of the members know any of the counsel 
representing either side? And, again, if you do raise 
your hand. 


It looks like Major Russell. 


Who is it that you know and how? 


[MAJ RUSSELL]: I just briefly know Captain Jasper I think 


from 3d Tracks. He was our prosecutor for about a week 
or two. 


I assume it was a professional association? 


[MAJ RUSSELL]: It was. 


Was there anything about your association with him that 
would cause you to give his statements or the defense 
statements any more or less weight than the government? 
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MBR [MAJ RUSSELL]: No. 
MJ: Do any of the members know the accused in this case? 


Major Russell again. 


MBR [MAJ RUSSELL]: Yes. 

MJ: | And how is that you know him? 

MBR [MAJ RUSSELL]: He was a student at Amphibious Warfare School 
when I was an instructor there, sir. 

MJ: How would you describe your contact with him? 

MBR [MAJ RUSSELL]: Seldom, 

MJ: Was he actually in one of your classes that you taught? 

MBR [MAJ RUSSELL]: He was not in my small group, no, sir. 

MJ: Was there anything about that conduct that would affect 


your ability to sit here and try this case impartially? 
MBR [MAJ RUSSELL]: No, sir. 


Md: Government, I'd ask that you go ahead and read your list 
of witnesses. 


Members, the counsel are going to read a fairly lengthy 
list of witnesses. What I would ask you to do is if 
there is a witness' name that you recognize, and I 
believe he's going to give you both the name and the 
unit if it's a military witness, I'd ask you to write 
that down. When we get through hearing all of the 
witnesses, I'll ask any member if you know any of them 
and then if you'd raise your hand I'll take that up 
individually with the members. 


I believe that list includes the defense witnesses as 


well. 
TC: Except for one, sir. 
MJ: All right. 
TC: But I can announce that individual as well. 
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All right. Whenever counsel reads the witnesses, I'd 
just remind the members that it's an anticipated list. 
It's offered up in order to assist the members in 
determining if know anybody who might be associated with 
this case. 


Counsel’ for either side are not in any way bound to call 
the witnesses that you hear and, like any battle plan, 
it changes with first contact with the enemy so it's in 
all likelihood that that list will change as we go 
through the trial process. So please keep that in mind. 


Major Francis. 
Dr. Gary Salas, United States Marine Corps, Lieutenant 
Colonel, Retired. 


No, no. What I want you to do is write it down if you 
know them and then we'll take it up when we get through 
all the witnesses. 


Lance Corporal (b)(6) - who is with 2d Battalion, 
25th Marines; 


Lance Corporal (b)(6) with 2d Battalion, 25th 
Marines; 

Corporal (b)(6) : with 2d Battalion, 25th 
Marines; 

Lance Corporal (6)(6) spelled (b)(6) from 
2d Battalion, ,25th Marines; 

HM 1 (6)(6) who is in the United States Navy 
Reserves, his hometown is Newton, Massachusetts; 
Sergeant (b)(6) with 2d Battalion, 25th Marines; 
Lance Corporal (b)(6) . With 2d Battalion, 25th 
Marines; 

Corporal (6)(6) . He's in the United States 


Marine Corps Reserve. He used to be with 2d 
Battalion, 25th Marines; 


Lance Corporal (6) , 2d Battalion, 25th 
Marines; 
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Sergeant (b)6) 


Lance Corporal (b)(6) 
25th Marines; 


Lance Corporal (b)(6) 
Marines; 


Lance Corporal (6)(6) 
Commander (b)(6) 
Staff Sergeant (b)(6) 


Lance Corporal (06) 
25th Marines; 


Lance corporal ga. 
Marines; 


Staff Sergeant (b)(6) 
Sergeant ()6) 
Lance Corporal (6) 


Lance Corporal (b)(6) 
Marines; 


Sergeant (b)(6) 
PFC (b)(6) 


Staff Sergeant (b)(6) 
Marines; 


Major (b)(6) 


HM3 ()(6) 


2d Battalion, 


United States Navy. 


@ _ 


of 2d Intel Battalion; 


from 2d Battalion, 


2d Battalion, 25th 


2d Battalion, 25th Marines; 


2d Battalion, 25th Marines; 
2d Intel Battalion; 


2d Battalion, 


of 2d Battalion, 25th 


2d Battalion, 25th Marines; 


., 2d Battalion, 25th Marines; 
2d Battalion, 25th Marines; 


, 2d Battalion, 25th 


, 20 Battalion, 25th Marines; 
25th Marines; 


2d Battalion, 25th 


2d Battalion, 25th Marines; 


Hospital in Pensacola; 


Lance Corporal(b)@6) 
NCIS Agent (b)6) 
NCIS Agent 


NCIS Agent 


2d Battalion, 25th Marines; 


is stationed here at Camp 
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Pendleton; 
NCIS Agent (b)6) again stationed here at Camp 
Pendleton; 
Mr. (b)(6) former a 
Sergeant in the United States Marine Corps Reserve; 
Lance Corporal (p)6) 2d Battalion, 25th Marines. 
Commander ()(6) . United States Navy Reserve out of 
Houstoén, Texas; 
Major (b)(6) from Marine Corps Base, Camp 
Pendleton; 
Lieutenant Colonel (b)6) - 2d Battalion, 25th 
Marines; 

' . Sergeant (b)(6) of Marine Corps Air Station, Camp 
Pendleton; 
Lieutenant Colonel (bj) of 2d Battalion, 
25th Marines; 
Lieutenant Colonel (6)(6) I believe he's 
with 2d Battalion, 25th Marines as well; 


Lieutenant Colonel (b)(6) I believe as well with 
2d Battalion, 25th Marines; 


Mr. Jeffery Willis who works here at the Marine Corps 
University, Camp Pendleton, California; 


And lastly a Major (b)(6) United States Marine Corps 


Reserve 


with 2d Battalion, 25th Marines. 


MJ: Do any of the members know any of the witnesses whose 
names were just read off? 


All right. We'll start with Colonel Cruz. 


Who is 


MBR [COL CRUZ]: 
duty br 


MJ: And can 


it that you know, sir, and why? 


I know Colonel Salas from when he was on active 
iefly. 


you describe the nature of your contact with 
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him? 


[COL CRUZ]: I believe he was in our chain of command only 


from a distance. I think he was one of the senior 
officers when he was on active duty when I was at the 
battalion level in the Marine Corps Reserve. I think he 
was an artillery officer. 


He may have been at one time but he spent most of his 
career I believe as a Judge Advocate, 4402. I don't 
recall what his original MOS was but I believe that he 
was originally -- in a different MOS. 


CRUZ]: All right, sir. 
But he did finish up his career as a Judge Advocate. 
CRUZ]: Maybe I'm thinking of another officer then. 


Assuming it was the same officer, is there anything 
about your contact that would cause you to give his 
testimony greater or less weight than any other witness? 


CRUZ]: No, sir. 

Is there any other witness whose name you recognized? 
CRUZ]: Sir, I believe Lieutenant Colonel Douglas. 

And how is it that you know Lieutenant Colonel Douglas? 


CRUZ]: Sir, I had interaction with 2/25 on a couple cf 
occasions that I've indicated on my questionnaire. I 
was a guest at a Mess Night for Echo, 2/25, at 
Harrisburg, Pennsylvania, before the war, before OIF 1. 
Their commanding officer at that time had been one of my 
officers when I commanded 3d ANGLICO. I was also the 
MEF Deputy G-4 during OIF 1 and had on several occasions 
gone to Camp Whitehorse as part of my duties in terms of 
the turnover of the came from 2/25 to the Italians as 
they conducted their relief in place. 


And my last contact with the Battalion was two months 
ago when I went back out to Harrisburg, Pennsylvania, on 
another visit and dropped in and said hello to the I&I 
who was one of the officers that was with them out there 
at the time. 
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All right. 


CRUZ): So there's a likelihood that the Battalion 
officers I might have seen them and interacted with them 
but I may not necessarily know their names. 


All right. Any others than Colonel Douglas specifically 
that you recall? 


CRUZ]: I believe so. He was the CO or the XO prior to 
the war. 


All right. Colonel Hanson? 

HANSON]: Yes. I was the Ops Officer for lst Marine 
Division last year during OIF 1 Phase 4 operations and I 
dealt with Major (p)@) I believe -- I recognize some 
of the names but I'm not sure. 

What was your dealings with Major (b)@6) 

HANSON]: I believe he was either the Air Officer or the 
S3A and I spoke to him on numerous occasions by radio 
and followed up on day-to-day operations with 2/25, 
along with other members of their staff. 

Was it strictly a professional contact? 

HANSON]: Yes. 

Was there anything either positive or negative that 
would cause you to give his testimony more or less 
weight than any other witness? 


HANSON]: No. 


Do you think you can fairly evaluate his testimony along 
with all the other witnesses? 


HANSON] : Yes. 
Is there any other witness besides Major (b)(6) 

HANSON]: Some of the names I recognize, but I don't 
think I'd be able to tell you much about them unless I 


saw them sitting here. 


Do you recall having any contact with anybody at 2/25 
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that would cause you to have a strong reaction one way 
er the other? 


MBR [COL HANSON]: No. 


Md: Colonel Foy, I don't believe you raised your hand, did 
you? 


MBR [COL FOY]: No, sir. 


MJ: Colonel Woodward, 

MBR [LTCOL WOODWARD]: No, sir. 

MJ: Colonel Kerl? 

MBR [LTCOL KERL]: No, I didn't. 

Md: In the back row, let me start with Colonel Orr. 


MBR [LTCOL ORR]: Mr. Jeff Willis, sir. 

MJ: And how is it that you know him? 

MBR [LTCOL ORR]: He runs the Command and Staff College, and the 
Distance Education Program, I taught that last year here 


on the Base. 


MJ: Do you have any strong feelings one way or the other 
about him? 


MBR [LTCOL ORR]: It was strictly professional. 


MJ: Would you be able to give his testimony the same weight 
as all the other witnesses? 


MBR [LTCOL ORR]: Yes, I would. 


MJ: And he was the only potential witness' name you 
recognized? 

MBR [LTCOL ORR]: Yes, he is. 

Md: Colonel Buckles. 

MBR [LTCOL BUCKLES]: Sir, the same individual, Mr. Willis, I 


believe, if he's the retired Mr. Willis from AWS 
instructor when I was a student. 
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Major Francis, do you know? 


I don't know, sir. 


He is. ' 


He is? | 
Yes, sir. 


Again, the same question, do you have any strong 
feelings one way or the other? 
' . 


[LTCOL BUCKLES]: No, sir. 


Professional relationship? 


[LTCOL BUCKLES]: Professional relationship only, yes, sir. 


Is there anything about his testimony or your. 
relationship that would cause you to give his testimony 
more or less weight than any other witness? 


[LTCOL BUCKLES]: No, sir. 


And who else in the back row? 
All right. It looks like none. 


Members of the Court, when you decide whether to believe 
or disbelieve a witness, you should consider the 
witness! intelligence, candor and manner in testifying, 
relationship to either side in the case, whether the 
testimony is corroborated by other evidence and any 
other factors from your own personal experience that 
would indicate to you whether the individual is telling 
the truth. 

Do any of you have any personal prejudices or feelings 
which would influence your deliberations in any way and 
prevent you from weighting the testimony of each witness 
in this case by the same standards as you would the 
testimony of all of the witnesses? 


Negative response. 


Do any of the members in the front know any of the 
witnesses? 
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Does anyone believe that their chain of command expects 
a certain verdict in this case? 


Negative response all members. 
{ 


Prior to today, have any of you discussed this case with 
anyone else other than logistically e-mails from the 
judge or, you know, stuff telling you where to be and 
what to be wearing? Anyone discuss the details of this 
case prior to today with anyone? 


Negat'ive response all members. 
' i 


Do any of the members have a personal or professional 
relationship with any of the following military 
personnel : 


Lieutenant General Matis? 


Affirmative response from Lieutenant Colonel Orr, 
affirmative response Colonel Hanson, affirmative 
response Colonel Cruz, affirmative response Lieutenant 
Colonel Kerl -- 


MBR [MAJ RUSSELL]: Was the question had one or currently has one? 


cc: 


Either one. 

Let me catch up. Lieutenant Colonel Kerl, Lieutenant 
Colonel Buckles -- am I saying that correctly -- and 
Major Russell. 


Would that relationship or previous relationship in any 
way cause you to be biassed in this court-martial? 


Negative response all members who raised their hands 
previously to knowing Lieutenant General Matis. 


Do any of the members know Major General Bowden? 
Negative response all members. 


Do any of the members have a personal or professional 
relationship with Major General Donovan? 


Negative response all members. 


Do any of the members have a personal or professional 
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Major Woulfe. 


WOULFE]: Sir, I worked for Lieutenant Colonel Salas who 
was an artillery officer. I worked with him in the late 
90's. I don't know if it's the same Marine. 

I think he was retired by then. 
WOULFE]: Okay, sir. Lieutenant Colonel Gray Havel, sir. 


Lieutenant Colonel? 


WOULFE]: Gray Havel, sir. 
And what was the nature of your working with him? 
WOULFE]: The last time I worked with him he was on the 


Division Staff and I was on the Battalion staff. 


Was it a professional relationship? 


WOULFE]: Yes, sir. 

Anything out of the ordinary about it that would cause 
you strong feelings one way or the other? 
WOULFE]: No, sir. 

Would you be able to evaluate his testimony in the same 
regard as all the other witnesses? 
WOULFE]: Yes, sir. 

Major Russell, did you know any of the witnesses? 
RUSSELL]: No, sir. 


And I apologize for not asking the two of you sooner. 


A person's status such as being an officer or a 
policeman cannot be used as the sole basis to consider 
the person's testimony more believable than the 
testimony of any other witness. However, you may 
consider that status along with all of the other factors 
in weighing the credibility of any individual. 


Would any of you give the testimony of an officer any 
higher credibility than the testimony of an enlisted 
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person simply because the witness were an officer? 
Negative response. 


Similarly, would any of you give the testimony of a law 
enforcement official, to include an agent from the Naval 
Criminal Investigative Service any higher credibility, 
or any lesser credibility for that matter, solely 
because the individual occupation in law enforcement? 


Negative response. 

Have any of you read anything or heard anything about 
the case? And when I ask you that question I couch it 
in terms of other than what you put down in your 
member's questionnaire. 

Negative response. 


Has anyone mentioned anything to you -- 


[eG FOV]. Sir. 


I'm sorry. Colonel Foy. 


[COL FOY}: Since filling out the questionnaire, I've read 


that the government dropped the charges. 
Sir. 


Let's take it up individually. All right? 


[COLONEL FOY]: Yes, sir. 


You've heard something about it though other than what 
you put in the questionnaire? 


[COL FOY]: Since the time of the completion of that 


questionnaire, I've heard it. 


All right. Any other member? 


Negative response from remaining members. 


MJ: 


Has anyone mentioned anything to you or have you read 
anything again other than what you put down in your 
questionnaire concerning the charges that are on the 
charge sheet? 
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Again, a negative response. 


There's been a considerable amount of publicity 
concerning the case, this case and two related cases 
involving Sergeant Pittman and a Major #@ 

Whatever you may have heard has absolutely no bearing on 
this case. ; 


Can each of you disregard any information that you may 
have read or heard concerning either this case or any 
related case and decide this case solely upon the 
testimony and the evidence entered here in this 
court-martial and the laws as I instruct? 


If that's an affirmative response, I'd'‘ask you to raise 
your hand. 


An affirmative response from all the members. 


Will all of you do that? You said you can, but will you 
do it? 


An affirmative response from all the members. 


During the court-martial, it may occur to you that the 
testimony of a witness or other evidence submitted in 
the case will cause you to recall something that you may 
not recall at this time, something that you may have 
read or heard about either in this case or a related 
case. If any of you recall something that you may have 
read or heard about either this case or a related case 
outside this courtroom, you must totally disregard any 
recollection or impression you may have on such a matter 
just as if you had never heard it or read it. This 
applies throughout the court-martial. 


Is there any member who cannot do that? 


Do you all understand what I'm asking you? Give me an 
affirmative if you understand the question. 


Affirmative response. 
Will all of you be able to do that? 
Affirmative response from all the members. 


Does any member write or have input on the fitness 
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report of any other member? 
Negative response. 


Each court member is entitled to an equal voice and vote 
with all of the other members -- 


MBR [COL HANSON]: Sir. 

MJ: I'm sorry. Colonel Hanson. 

MBR [COL HANSON]: Major Russell works for me. 
' ; 

MJ: So do you write his fitness report? 

MBR [COL HANSON]: Yes, I do. 

MJ: All right. 

‘ What I was saying each member has -- was there any other 

member who writes a fitness report on any other member? 
Have any input on it either advisory or otherwise, 
reviewing officer comments or anything? 
I'm getting a negative response on all those questions. 
Each court member is entitled to an equal voice and vote 
with all of the other members regardiess of rate, grade 
or rank. Influence through the use of grade, rank or 
position or command is prohibited. 
Is there any member who cannot follow this instruction? 
In other words, you're entitled to voice your won 

hy conscious when you close to deliberate or expected to do 
so even though somebody senior to you may disagree with 


your opinion. 


Is there any member who has any reluctance or hesitation 
in that’ regard? 


Negative response. 
Major Woulfe, do you feel like you can voice your 
opinion even if say Colonel Cruz strongly disagrees with 


you? 


MBR [MAJ WOULFE]: Yes, sir. 
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Any hesitation at all? 


[MAJ WOULFE]: No, sir. 


How about Lieutenant Colonel ORR, the same question. 


MBR [LTCOL ORR]: Absolutely no problem, sir. 


MJ: | 


Do all of the other junior members agree with that? 
Raise your hand if you do. 


Affirmative response from all the Lieutenant Colonels 
and below. 


As I indicated before, I think that this court will run 
through at least the 12th of November and we may very 
well take up at least one Saturday session. We will not | 
come in on Veteran's Day. We may have at least, as I 
said, one Saturday session, the possibility of a Friday 
session, the day after, which is normally a holiday, as 
is that following Saturday, so that this case is wrapped 
up by that Saturday. I guess that would be the 13th of 
November . 


Is there anything in anybody's personal or professional 
obligations that would interfere with their ability to 
give this case their full consideration? 


A negative response. 


And I know that this is the season of the Marine Corps 
Birthday Ball. It would be my intent that we break at a 
time that will allow everybody to attend those Balis 
because I realize that that's an important issue for all 
concerned. 


What I will ask you to do, assuming you stay on the 
panel, is provide to the President, that may be Colonel 
Cruz, it could be someone else depending on how we end 
up, but provide the information concerning the time and 
date of over anybody's Birthday Ball so he can provide 
that to me in turn and we can make allowances for that. 


Is there anybody that would have difficulty with a 
Saturday session? 


Again, a negative response. 


453 


e° @ ~ 


As court members, you must keep an open mind regarding 
the verdict until all of the evidence is in and I've 
instructed you upon the law. 


Is there any member who cannot follow this instruction? 
Negative response. 


I will instruct you prior to your deliberations on the 
guilt or innocence of the accused. I will advise you 
that he must be presumed to be innocent until his guilt 
has been established by legal and competent evidence 
beyond a reasonable doubt, that in this case if there is 
a reasonable doubt as to the guilt of the accused that 
doubt shall be resolved in the accused's favor and he 
shall he acquitted, and that the burden of proof to 
establish the guilt of the accused beyond a reasonable 
doubt is upon the government. 


I'll also give you other instructions concerning the law 
which you must follow. 


Have any of you formed or expressed an opinion 
concerning the guilt or innocence of this accused? 


Negative response. 


You may expect or desire that the accused testify. The 
accused has an absolute right not to testify. The fact 
that an accused may elect not to testify in his or her 
own behalf may not be considered adversely to the 
accused in any way. 


The burden of proof to establish the guilt of the 
accused beyond a reasonable doubt is on the government. 
That burden never shifts to the accused to establish his 


innocence or to disprove any of the facts necessary to 
establish each element of the offenses charged. 


Is there any member who cannot follow this instruction? 
Negative response. 

In the event the accused is found guilty of any offense, 
it will be necessary for you to adjudge an appropriate 


punishment. 


I will instruct you on the law you must follow in 
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arriving at an appropriate sentence in this case. 
Included will be an instruction to the effect that you 
should consider all of the matters presented in 
extenuation and mitigation of the offenses by the 
accused, as well as any matters presented in aggravation 
by the trial counsel. 


Is there any member who cannot follow this instruction? 


Negative response. 


In determining an appropriate punishment, you must give 
fair consideration to the entire range of permissible 
punishments in this case from the least severe, which 
would be no punishment at all, the conviction itself 
serving as a punishment, to the most severe, which would 
include a dismissal and confinement. 


Will each of you be able to give full consideration of 
the full range of punishments? 


Affirmative response from all the members. 


Have any of you formed or expressed an opinion as to the 
type of sentence that should be adjudged if the accused 
was convicted of some or all of the offenses? 


Negative response. 


Members, you have all had a opportunity to review the 
charges. The offenses deal with the alleged abuse of an 
Iraqi detainee, and I note that most cf you have served 
in either Operation Iraqi Freedom 1 or 2. 


Do any of you have any particular emotional reaction or 
strong reaction to the offenses given your prior service 
and the nature of the offenses? 


Negative response. 


Are any of you aware of anything whatsoever, whether I 
touched upon it or not, that you feel should be 
disclosed and it would have an affect on your ability or 
could have an affect on your ability to sit and fairly 
and impartially judge this case? 


Negative response. 
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There's been considerable publicity concerning possible 
prisoner abuse at Abu Ghurayb prison in Baghdad, Iraq. 
There's also been a considerable amount of press 
coverage in this case and the related cases involving 
Sergeant Pittman and Major (b)@) 


The law requires that you decide the guilt or innocence 
of the accused based upon the evidence offered here in 
this court and the laws I instruct you. Whatever you 
may have heard or seen concerning this case or any cases 
outside this courtroom has absolutely no bearing on the 
guilt" or innocence of this accused. 

' 


Will each of you be able to set aside whatever you may 
have heard either about the Sergeant Pittman case or the 
MajOr (6) case or about Abu Ghurayb and decide this 
case strictiy on the evidence introduced here in court 
and on the law that I instruct you? 


Affirmative response from all the members. 


As I indicated, the case involves the alleged abuse of 
an Iragi detainee, an Iraqi national. 


Does the fact that the victim was an Iragi national 
cause you to have any feelings toward the accused or the 
government that would prevent you from making a fair and 
impartial determination in this case according to the 
evidence presented and the law that I instruct you upon? 


Negative response. 


Major Francis. 
Yes, sir. Thank you. 


Good afternoon, gentlemen. As the military judge has 
indicated, my name is Major Francis. I'm the lead trial 
counsel: in this case. My assistant will be Captain 
Emerich in this case. 


I have just a series of questions for you. The same 
rules apply. If it's an answer of yes, please raise 
your hand. If it's an answer of no, just keep your hand 
down . 


Gentlemen, how many of you during ~-- for those of you 
who deployed in support of Operation Iraqi Freedom, how 
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many of you led Marines or sailors in combat during that 
operation? 


Can I get you to just turn the name plate around. 
It's Major Russell. 


That's an affirmative response from Major Russell and a 
negative response by everybody else. : 


How many of you were involved in the handling of enemy 
prisoners of war during the Operation Iraqi Freedom? 


Negative response by all members. 


How many of you have heard of the Geneva Convention on 
the treatment of enemy prisoners of war? 


Affirmative response by all members. 


How many of you have heard of the Geneva Convention on 
the protection of civilians during a time of war? 


Affirmative response by all members. 


How many of you believe that the Geneva Convention 
applies to Marines? 


Affirmative response by all members. 


How many of you believe that the Geneva Convention 
applied during the Operation Iraqi Freedom? 


Affirmative response by all members. 

Gentlemen, would you agree that in an operational - 
setting that an Officer in Charge is responsible for the 
conduct of the Marines he supervises? Would you agree 
with that? 


Affirmative response by all members. 


Would you agree that if an OIC saw one of his troops 
committing a crime that he has a duty to stop it and 
correct it? 


Affirmative response by all members. 
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Would you agree that an OIC should not command one of 
his Marines to commit a crime? 


Affirmative response by all members. 

' 
Do any of you believe that Iraqi prisoners or detainees 
of war should be treated any differently than any other 
prisoner or detainee of war? 


Negative response by all members. 


Gentlémen, at this time I'm going to ask you some. 
questions regarding testimonial immunity. 


Do all of you remember the instruction that the military 
judge gave you on testimonial immunity? 


Affirmative response by all members. 


Are there any of you that believe it is wrong for the 
government to use testimonial immunity as a means to 
present evidence against an accused? 


Negative response by all members. 


Can you understand that on some occasions it may be 
necessary for the government to grant testimonial 
immunity to certain witnesses in order to prove that an 
accused committed certain misconduct? Can you 
understand that? 


Affirmative response by all members. 

Would any of you automatically disbelieve a witness just 
because they had been given a grant of testimonial 
immunity? 

Negative response: by all members. 

The military judge instructed you on what an accomplice 
would be or who an accomplice would be. Do all of you 
recall that instruction that he just gave? 


Affirmative response by all members. 


An accomplice is a person who assists, encourages, 
advises, counsels, commands or conspires with another to 


commit a crime. 
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Would any of you disbelieve a witness just because that 
person had been an accomplice of the accused? 


Negative response by all members. 


Do any of you believe that it is wrong for the 
government to use the testimony of accomplices in order 
to prove that an accused committed certain misconduct? 


Negative response by ail members. 

Can you understand how for some cases the government may 
have to use the testimony of an accomplice in order to 
prove that an accused committed certain misconduct? Can 
you understand that? 

Affirmative response by all members. 

Does any member feel that evidence offered by the 
defense is more credible just because it's offered by 
the defense? 

Negative response by all members. 

The military judge may instruct you that evidence of an 
accused's good military character may be sufficient to 
cause reasonable doubt. 

Do any of you feel that good military character is 
always sufficient to outweigh other evidence of an 
accused's guilt? 

Negative response by all members. 


Would you agree that Marines who are good workers are 
still capable of committing crimes? 


Affirmative response by all members. 


Would you agree that officers are capable of committing 
crimes? 


Affirmative response by all members. 


The military judge defined reasonable doubt for you. 
Can all of you recall what that instruction was? 


Affirmative response by all members. 
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Would any of you hold the government to a burden of 
proof greater than beyond a reasonable doubt just 
because the accused is a Major of Marines? 


Negative response by all members. 


Do any Of you believe that the accused should be given 
special privileges under the law different than other 
U.S. service members just because he's a Major of 
Marines? 


Negative response by all members. 


The military judge defined for you the elements of 
aggravated assault, and he specifically defined for you 
the term "means likely." Do you all recall what that 
definition was? 


Affirmative response by all members. 


Do you understand that in order to prove means likely as 
it results to the aggravated assault charge that the 
government is not legally required to prove that any 
actual physical injury occurred to (py) Do you 
understand that? 


Affirmative response by all members. 


Would any of you require the government to show that 

(b)(6) actually suffered some actual physical injury 
betore you could determine that he was assaulted with a 
means likely to cause grievous bodily harm? 


Negative response by all members. 


How many of you have ever been given questionable 
medical advice by a Corpsman? 


That's an affirmative response by Major Woulfe and 
Major Rouse. Negative response by all the other 
members. 


As officers, how many of you believe that if a corpsman 
gave you a clearly erroneous medical assessment 
regarding someone under your care and custody that you 
have an obligation to ensure that a correct assessment 
is made? 
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Affirmative response by all members. 


How many of you have ever had to counsel a lazy sailor 
or a lazy Marine? 


Affirmative response by all members. 


Would you agree that a corpsman could be just as lazy at 


times as any other sailor or Marine? 

Affirmative response by all members. 

That's all I have, sir. Thank you. 

Thank you. 

Mr. Higgins. 

Good afternoon. My name is Keith Higgins. I'ma 
civilian defense counsel. I'm assisted by Captain Tom 
Jasper, and we represent Major Clarke Paulus. 

The same rules are going to apply during my questions. 
We're going to keep using the hand up for an 
affirmative, the hands stay down for a negative. 

And as the military judge told you before, my 
questions -- no questions asked of you are meant to be 
embarrassing in any way. If there's an answer that you 
don't want to give, feel uncomfortable talking about, 


just let us know and we'll make sure it's taken care of 
in a different forum. Okay? 


Do all the members understand that the government is 
alleging that Major Paulus' actions on June 5th, 2003, 
were criminal? 


Affirmative response all members. 
Who believes Major Paulus must prove he is innocent? 
Negative response all members. 


Who believes he must testify in order to be found not 
guilty? 


Negative response all members. 
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Does anyone believe that their chain of command expects 
a certain verdict in this case? 


Negative response all members. 
1 


Prior to today, have any of you discussed this case with 
anyone else other than logistically e-mails from the 
judge or, you know, stuff telling you where to be and 
what to be wearing? Anyone discuss the details of this 
case prior to today with anyone? 


Negative response all members. 
4 


Do any of the members have a personal or professional 
relationship with any of the following military 
personnel: 


Lieutenant General Matis? 


Affirmative response from Lieutenant Colonel Orr, 
affirmative response Colonel Hanson, affirmative 
response Colonel Cruz, affirmative response Lieutenant 
Colonel Kerl -- 


MBR [MAJ RUSSELL]: Was the question had one or currently has one? 


cc: 


Either one. 

Let me catch up. Lieutenant Colonel Kerl, Lieutenant 
Colonel Buckles -- am I saying that correctly -- and 
Major Russell. 


Would that relationship or previous relationship in any 
way cause you to be biassed in this court-martial? 


Negative response all members who raised their hands 
previously to knowing Lieutenant General Matis. 

Do any of the members know Major General Bowden? 
Negative response alli members. 


Do any of the members have a personal or professional 
relationship with Major General Donovan? 


Negative response all members. 


Do any of the members have a personal or professional 
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relationship with Colonel Durrett . 

Affirmative response from Lieutenant Colonel Kerl. 
MBR [LTCOL KERL]: It's Kerl. 
CC: I'm sorry. 

Sir, how do you know him? 


MBR [LTCOL KERL]: I was in I MEF G-3 Fires as the current Fires 
Officer. He was the SJA for Lieutenant General Conway 
prior to his transfer to I believe Base now as the Chief 
of Staff. I worked with him on a few targeting related 
issues professionally and I also saw him on occasion 
personally during the OIF and I've seen him a couple of 
times out in the community where we would chat for a few . 
minutes, and that's it, nothing beyond that. 


Ces Did you have any conversation with him regarding 
military justice? 

MBR [LTCOL KERL]: Only in regards to targeting related issues 
during OIF. 

OCs Anyone else know Colonel Durrett? 


Colonel Cruz. 


MBR [COL CRUZ]: I was on the MEF staff during OIF 1 as the G-4 in 
the first flow phase. He was the SJA on staff. There 
was a meeting with him everyday, interacted on several 
occasions on some contractual issues. I conducted one 
investigation while I was in country on a matter that 
has no bearing whatsoever on this particular situation. 


CC: Sir, when you say a matter with no bearing, the subject 
matter has no bearing? 


MBR [COL CRUZ]: Correct, the subject matter is completely 
unrelated to this particular case. 


cc: Sir, did you ever have any conversations with Colonel 
Durrett regarding military justice? 


MBR [COL CRUZ]: Only in the context of that one investigation. 


i Ge Sir, could you tell us what the investigation generally 
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involved, the subject matter of it? 


MBR [COL CRUZ]: A violation of General Order Number 1, consuming 
alcohol in theater. 
1 


CC: Yes, sir. 


Do any of the members have a personal or professional 
relationship with Lieutenant Colonel Scully? 


Affirmative response from Colonel Hanson and an 
affirmative response from Lieutenant Colonel Buckles. 


Colonel Hanson, how do you know Lieutenant Colonel 


Scully? 
MBR [COL HANSON]: He was the Division Rear SJA since my return 
from OIF last October and I've dealt with. him on -- two 


or three times a week I spoke to him at either meetings 

' or things like that. We didn't really have a. personal 
relationship, it was more a professional relationship, 
things like that. 


CC: Sir, have you ever had any conversations with him 
regarding military justice? 


MBR {COL HANSON]: No. 

cc: Sir. 

MBR [LTCOL BUCKLES]: I'm currently the Commanding Officer of 3d 
Assault Amphibian Battalion and I was assigned to an 
investigation here and Colonel Scully assisted me in 

a getting started on the investigation and when I was 
completed with it I turned it over to him. He was the 
Division SJA in the rear. 


CC: What was the subject matter of the investigation, sir? 


MBR [LTCOL BUCKLES]: It was a drawing of a Marine during 
reconnaissance screening. 


CC: Thank you, sir. 


Do any of the members have a professional or personal 
relationship with Lieutenant Colonel Miller? 


MJ: His first name is Robert. He's the Judge Advocate. His 
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last assignment was as the SJA at Marine Corps Air 
Station Yuma. Prior to that, he was I believe he was 
the Deputy Staff Judge Advocate for 3d Marine Aircraft 
Wing at Miramar. 


CC: With that clarification, do any of the members have a 
personal or professional relationship with that 
Lieutenant Colonel Miller? 


Affirmative response from Colonel Hanson. 
Sir, how do you know him? 


MBR [COL HANSON]: He transferred to the Division Staff and he 
went overseas as -- he's currently the SJA in theater’ 
for 1st Marine Division. And prior to that, he worked 
on the pre-deployment brief team that we went out to 
different units and he and his portion of the brief was 
rules of engagement and other legal matters for Marines 
that were prepping for deployment. 


CC: Do you remember what other types of legal matters he 
talked about, sir? 

MBR [COL HANSON]: That's all that I had to deal with him. He had 
just joined the staff. I only knew him for a couple 
weeks. 

CCCs Any conversations, sir, with him regarding military 
justice? 


MBR [COL HANSON]: No. 
CC: Did anyone else answer affirmative? 


No one else answered affirmative to Lieutenant Colonel 
Miller. 


Do any of the members have a personal or professional 
relationship with Major Joe Lorie also a Judge Advocate. 


Affirmative response Colonel Hanson and affirmative 
response Major Russell. 


Colonel. 


MBR [COL HANSON]: During OIF, he took over as the SJA after the 
actual SJA had been wounded in action and had been sent 
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home. But he was part of the Division Staff and I was 
on the Division Staff. We dealt with each other on a 
daily basis during OIF Phase 4 our last year and he also 
when I was part of the RCT 1 staff he came out on an 
investigation and had discussions with me or questions 
for me about an investigation the was doing. 


And the subject matter of that investigation, sir? 


HANSON]: It was the death of some civilians while we 
were attacking on Baghdad involving 2d Battalion, 23rd 
Marines, and that battalion had -- since I was the Watch 
Officer for lst Marines at that time, he wanted to know 
what I knew about the incident. 

And Major Russell? 

RUSSELL]: I knew Major Lorie from AWS, I knew him as the 
Assistant SJA and in the investigation aid to my role as 
XO of 3d Assault Amphibian Battalion, and he's a 
neighbor of mine, kids attend the same school. 

Would it be fair to say that you have a personal 
relationship with him? 

RUSSELL]: I do. 

And when you say you know him from AWS, he was actually 
a student there while you were an instruction, right? 
RUSSELL]: That's correct. 

Was he a member of your small group? 
RUSSELL]: He was not. 


Was he present in any -- did you give any of the larger 
lectures at AWS? , 


RUSSELL]: I did. 
Would he have been present for those? 
RUSSELL]: He would have. 


Would that be the same for Major Paulus? 


RUSSELL]: Correct. 
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Cee Had you had a personal relationship with him prior to 
AWS or did that relationship evolve after AWS? 


MBR [MAJ RUSSELL]: With Major Lorie? 
CC: Yes. 
MBR [MAJ RUSSELL]: No, afterwards. 


Ce: Have you ever had any conversations with him regarding 
military justice? 


MBR [MAJ RUSSELL]: Yes. 

CC: You were asked questions about the despairty in rank 
between members and whether you would feel free to voice 
your opinion. Just one question on that. 


Does any member fear that they may not have an equal say 
or equal vote because they are junior in rank? 


Negative response all members. 


Would any of the members give more weight to the 
testimony of a military member over a civilian simply 
because they are in the military? 


Negative response all members. 


Do any of the members watch Law and Order, CSI, JAG or 
any other legal television shows? 


Affirmative response Colonel Cruz, Colonel Hanson, 
Lieutenant Colonel Woodward, Lieutenant Colonel Kerl, 
Lieutenant Colonel Quinonez, Lieutenant Colonel Orr, 
Lieutenant Colonel Couser. 


For those members that answered affirmatively, do you 
all understand that the rules for a real trial are much 
different than those portrayed on television? 


Affirmative response all members. 
Both the military judge and the trial counsel have asked 
you questions regarding testimonial immunity. Do the 


members -- do you understand that only the government 
through the convening authority can grant immunity? 
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MBR [COL FOY]: Say that again. 


CC: 


MJ: 


CC: 
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MJ: 


Do you understand that only the convening authority can 
grant immunity? 
' 


In case you don't, only the convening authority or a 
general officer convening authority can grant a military 
member immunity from prosecution or testimonial 
immunity, which I gave you the definition for 
testimonial immunity. 


Do all the members understand that? 


Affirmative response from all the members. 


Do you understand that a witness may request testimonial 
immunity? i 


Affirmative response all members. 


I think we have -- I can't see your name, you have it 
turned. Was that an affirmative response? 


MBR [LTCOL BUCKLES]: Yes, sir, it is. 


MJ: 


CC: 


In the way of education again, any witness who believes 
that they are in jeopardy that somebody wants to 
question in a criminal process has the option to ask for 
immunity, either testimonial or transactional. The 
government, on the other hand, can give an individual an 
order to testify accompanied with a grant of testimonial 
immunity. 


The government does not have to provide such a grant of 

immunity even though the individual asks for one. It's 

strictly at the discretion of the general officer who is 
empowered to issue that grant of immunity. 

Do all of the members understand that? 

Affirmative response. 

Mr. Higgins. 


Thank you, sir. 


Do you understand that it's the government that decides 
whether a witness should be charged with perjury and not 
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the defense? If you understand, raise your hand. 
Affirmative response all members. 


Do you each understand that no one can force the 
convening authority to accept a pretrial agreement? 


MJ: Colonel Cruz, you haven't raised your hand up. 

MBR [COL CRUZ]: Well, only in that, sir, these are rules that I'm 
just finding out for the first time having sat in this 
capacity for the first time. 


MJ: Just again in the way of education, in a criminal 
process, the processing of charges against an 
individual, the accused can offer to plead guilty in 
exchange for some consideration by the convening 
authority. The government can offer to the 
consideration in exchange for a plea of guilty to some 
offenses. Neither party is obligated to accept the 
other party's offer and neither side can be forced to 


enter into a pretrial agreement. It's strictly at the 
discretion of the parties and they negotiate at arm's 
length. 


Do all of the members understand that? 
Affirmative response from all the members. 
Please continue, Mr. Higgins. 

CC: Thank you, sir. 


Have any of the members ever been involved with the 
interrogation of an enemy prisoner of war? 


Negative response all members. 


Have any of the members ever been to a military 
detention facility which was holding enemy prisoners of 
war? 


Affirmative response Colonel Cruz, Colonel Hanson, 
Lieutenant Colonel Kerl, Lieutenant Colonel Buckles, 
Major Woulfe and Major Russell. 


Te Sir, if we can get that a little slower, please. 
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I'm sorry. 
You want to write it down? 
Yes, sir. 


Okay. Please, if it was an affirmative response to the 
last question, please raise your hand again. 


The members did as directed. 


ce: 


MJ: 


Do any of the members expect that all of an officer's 
decisions should be perfect? 


Negative response all members. 


4 


Do you expect an officer to make the best decision 
possible given the circumstances surrounding that 
decision? 

Affirmative response all members. 

Have any of you ever made a decision that you felt was 
right even though it may not have been the perfect 
decision in that situation? 

Affirmative response all members. 

Do you believe that one of the factors an officer may 
consider in making a decision is the input of those with 
more training on a subject when making a decision 
regarding that particular subject matter? 

Affirmative response all members. 

Do you believe when making a medical decision an 
infantry officer can base that decision in part on the 
input from a corpsman? 

Affirmative response all members. 

Do you believe that an order of a superior to a 
subordinate to do some task is to be interpreted by the 
subordinate to be done in a lawful manner? 


Affirmative response all members. 


Lieutenant Colonel Orr, you have a puzzled look on your 
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face. Do you understand the question? 


[LTCOL ORR]: It's poorly worded, sir, but I understand it. 


Does any other member’ have any difficulty understanding 
the question? 


Negative response. 
Please continue, Mr. Higgins. 
Thank you, sir. 


Has any member ever had a member of their unit injured 
in combat and cared for by a corpsman? ' 


Affirmative response Colonel Cruz, Colonel Hanson, 
Colonel Foy, Lieutenant Colonel Orr, Lieutenant Colonel 
Couser, Major Woulfe and Major RUssell. 

Do any of the members know someone who was injured or 
killed during the terrorists attacks on September 11th, 
2001? 

Negative response all members. 


Do any of the members know someone who was injured or 
killed in the bombing of the USS Cole? 


Negative response all members. 


Have any of the members heard of Private Jessica Lynch 
with the U.S. Army, 507th Maintenance Battalion? 


Affirmative response all members. 

Has any member seen, heard or read any media accounts of 
Private Jessica Lynch with the U.S. Army, 507th Army 
Maintenance Battalion? 

Affirmative response all members. 

Those are all my en banc questions. 


Major Francis, any follow-up? 


Just individual, sir. 
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Keep in mind my caution to both of you. 
A 39(a), sir. 


We'll take a ten minute recess and then we'll have a 
39(a). 


The court's in recess. 


The court-martial recessed at 1328, 2 November 2004. 


The Article 39(a) session was called to order at 1342, 
2 November'2004. 


MJ: 


cc: 


MJ: 


Cc: 


MJ: 


The court will come to order. The record will reflect 
all thase present when the court recessed are again 
present. 


Mr. Higgins, you asked for a 39(a). 
Lsdid,; siz. 
I understand that the military judge's guidance was that 


you weren't going to allow individual voir dire unless 
we were able to show that it was necessary. 


Right. 

Per individual or just in general? 

Per individual. 

Yes, sir. 

Sir I udard venture to say that combined with the 
government we're probably looking at individual voir 


dire of the entire panel. 


Okay. Well, let's start with Colonel Cruz. Who wants 
to see -- we're going to call Colonel Cruz back because 
he had some information concerning Whitehorse. 

Colonel Hanson? 

I want to see Colonel Hanson, sir. 


For what reason? 
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Fit rep input, follow up on the his knowledge of the 
three SJA's. 


Which three SJA's? 

Scully, Miller and Lorie. 

I'll allow you to -- in fact, I'll ask the questions 
about his input on Major Russell's fitness report. I 
will not allow you to follow up on the others. 

Any other reason? 


Yes, sir. 


Also in his questionnaire, he gives an answer to have 


you ever known anyone experience violence, "I've known 
people that have been assaulted in domestic violence 
Situations and random street violence." I'd like to 


follow up on that. 

All right. I'11 allow you to follow up on that. 
Anything else? 

We're still talking about Hanson? 

Yes. 


I would like to follow up regarding his knowledge of 
Major (b)(6) 


Is (6) going to be a witness? 

The first witness, sir. 

Yes. 

All right. I'll allow you to ask about Major (b)(6) 
Anything else? 

Yes, sir. 


He's also been to EPW facilities. I'd like to follow up 
on that one. 


All right. Anything else? 


473 


MJ: 


TC: 


MJ: 


TC: 


V, 
\ ~ : 
© @-- 


I believe that's all with Colonel Hanson. 


Colonel Cruz, is there any reason you want to call him 
back besides his exposure to Whitehorse? 
i 


His interview with NCIS. 
What? 


He indicates on his questionnaire that he was once 
interviewed by NCIS. 
i 


All right. Anything else? 

Sir, do you just want to wait for the defense to -- 
I'll catch you in a minute, Major. 

Yes, sir. 

Anything else? 

That's it on Colonel Cruz, sir. 

Major Francis, Colonel Cruz? 

Yes, sir. 

Colonel Cruz, since he went to the Mess Night, I'd just 
want to inquire into his interactions if I throw some 
names up there, Lieutenant Colonel Dangler, the current 
co of 2/25, if that jars anything with him, potentially 
he would remember that individual, that type of 
information, sir, regarding specifically his individual 
contact with 2/25. 

All right. Anything else? 

Not for Colonel Cruz, sir. 

Colonel Hanson? 

Yes, sir. 

For one, he said he was on two either special or general 


court-martials. I just want to find out what the 
charges were on those cases. 
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ce: 


No. 

All. xyight; ‘sir. 

Anything else? 

Yes, sir. 

Just based on his responses, we think: he might know 


Lieutenant Colonel @ <6) so we just want to follow up 
with that. 


What are you basing that on? I'm talking to Major 
Francis. 


Captain Emerich noticed when I mentioned Lieutenant 
Colonel (6) name he was writing something down. 


No. 

Anything else? 

Yes, sir. 

He answered in his questionnaire to Question 35 that our 
enemies are exploiting the negative publicity to further 
the cause. I just want to inquire what he means by that 
phrase. 

All right. Anything else? 

No, sir, that was it. 

Colonel Foy? 


Sir, I have an additional matter on Colonel Hanson. 


On his questionnaire, he says he saw direct coverage 
regarding the results of the Pittman trial. 


All right. Anything else? 
No, sir. 
Colonel Foy? 


Yes, sir. 
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For the benefit of the parties, I know Colonel Foy from 
Iraqi Freedom Operation Iraqi Freedom. He was at Al 
Taqaddum. I believe he was the Assistant Chief of Staff 
G-3 for the FSSG Forward. I know at least on more than 
one occasion we sat at the same table while we ate 
dinner. 


Yes, sir. 


Sir, we'd like to follow up with what he was talking 
about with additional -- 


1 


With what? 


With additional press coverage that he's seen since he 
filled out his questionnaire. 


Anything else? 
No, sir. 
Major Francis. 


No, sir. I mean, the only issue is I think the one that 
they already addressed, sir. 


Lieutenant Colonel Woodward? 
Yes, sir. 


On his questionnaire, he responded that if a defendant 


is charged --,I'm paraphrasing, if a defendant is 
charged he's "probably guilty, there has to be smoke 
where there's fire," That's a quote. 


No. Anything else? 

Did you say -- 

I said no. Anything else? 

May I preserve the record on that issue, sir? 
May you what? 


May I make an offer to preserve the record on that 
issue? 
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I supposed. Go ahead. 

Yes, sir. 

Sir, we have a witness who by himself on his own -- 

You mean a member? 

A member by himself on his own filled out his 
questionnaire. His personal immediate reaction to a 
question, if a defendant is brought to trial do you 
think he or she is probably guilty or probably innocent, 
please explain, he writes "probably guilty, where there 
is smoke there is fire." I believe that's a danger to a 
fair trial in this case. 
The member also indicated that he would give the accused | 
the presumption of innocence, he had no reservations 
about that and would follow my instructions. The answer 
is no. 

Anything else? 

Not on that member, sir. 

Major Francis? 

No, sir. 

Colonel Kerl? 

No questions for Lieutenant Colonel Kerl, sir. 

Major Francis? 

No, sir. 

I can't read his name from here. 


Quinonez. 


Quinonez, does either side want him called? 


Pardon me? 


No, sir. 
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Major Francis? 
No, Sar: 


Lieutenant Colonel Buckles? 


Major Francis? 

Yes, sir. 

He indicated in his questionnaire that during Desert 
Storm he was responsible for the collection of 
approximately 1200 EPWs. I just want to inquire into 
exactly what type of interaction he had with the EPWs or 
what extended period of time, et cetera. 


All right. Anything else? 
No, sir. 

Lieutenant Colonel Orr? 
Yes, sir. 


He's the Magistrate at Twentynine Palms. We would like 
to inquire to what type of cases have been in front of 
him. 

Anything, Major Francis? 

Yes, sir. 

He indicated he was a witness in a couple of 
court-martials, a Staff Sergeant Lerma and a Major 


Manning. I just want to inquire into why he was a 
witness, what the charges were in the case. 


No. 
Sir, he also handled -- I'm sorry. Sir, he also handled 
500 to 1,000 detainees during the Desert Storm. I'd 
like to require about that. 


I doubt they were detainees. 


Just using his words, sir. 
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I doubt they were detainees. I'11 allow you to go into 
that. 


Lieutenant Colonel Couser. 


He had a childhood friend that was raped and murdered, 
sir. He has read press accounts in which he says that 
he knows Major Paulus as prison camp commander is being 
charged with something involving the death of a 
prisoner. He states he knows Sergeant Pittman was found 
guilty of dereliction of duty and prisoner abuse. He 
knows that Major (b)(6) served as the Base Commander in 
the case. I want to inquire into what appears to be 
extensive knowledge of the case. 


All right. Anything else? 


Major Francis? 
No, sir. 
Major Rouse? 


Sir, he's had bad advice from a corpsman. I want to 
follow up with what that is. 


Also, sir, he mentions that he was an IRO who did 50 to 

60 hearings and he states that twice I was a witness at 

a hearing where the defense challenged that I abused by 

discretion as the IRO. I was exonerated both times. I 

want to follow up with the use of the word "exonerated". 
It appears he feels that he's being charged by something 
by the defense counsel. I want to make sure it's not a 

biased against defense counsel. 


All right. Anything else? 


Also he appears to have previous knowledge of Sergeant 
Pittman being convicted at a GCM. 


Anything else? 
No, sir. 


Major Francis? 
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No, sir. 


Major Russell I'll bring back in order to ask him about 
the fitness report issue. 


Does either side want him for any other reason? 

Yes, sir. 

Sir, he has read press accounts regarding Major Paulus 
at Camp Whitehorse. He also has press knowledge 
regarding Sergeant Pittman in the alleged abuse at Camp 
Whitehorse. He writes regarding Major (b)@6) that at 
first he doesn't know him, not much that I recall. I'd 
like to follow up regarding his previous knowledge of 
events at Camp Whitehorse and the other cases. 

And I'd also like to follow up, sir, in his relationship 
to Major Lorie and the conversations they've had 
regarding military justice. 

All right. Anything else, Major Francis? 

No, sir. 

Major Woulfe? 

Yes, sir. 

Major Woulfe answered yes to having questionable medical 
advice from a corpsman. He is aware that Sergeant 
Pittman was guilty of a lesser charge and served 60 days 
hard labor or was sentenced 60 days hard labor. 

He's also had extensive experience handling EPWs in 
Somalia, the Philippines and the 1992 LA riots, which I 
understand doesn't include EPWs but I'd like to talk 
about his experience handling detainees. 

All right. Anything else? 

That's all, sir. 

Major Francis? 


No, sir. 


Bailiff, if you'd bring in Colonel Cruz and at the same 
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time inform the members that we'll taking them one at a 
time. 


THE BAILIFF: Yes, sir. 


Colonel Cruz entered the courtroom. 
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Sir, you'd indicated that you had been involved in the 
turn over at Camp Whitehorse at some point. Can you 
give us a little more insight as to your involvement 
with Camp Whitehorse and the people that were running 
22 


CRUZ]: Yes, sir. I was specifically responsible from 
the transition from I MEF forces in OIF 1 to the 
coalition forces, In that particular case, it was 2/25 


at Camp Whitehorse turning over to the Italians of the 
San Marcus Brigade. As the MEF G-4, I was responsible 
for all the -- any contacting issues in support of the 
coalition forces and the detailed turnover of equipment 
and facilities to the Italians as part of that 
transition. , 


Did you have any in-depth contact with the leadership of 
2/257 , 


CRUZ]: Yes, sir. 

Could you describe that for us? 
CRUZ]: Let me roll back. 2/25, Garden City, New York, I 
believe is their Battalion Headquarters. So prior to 
that timeframe when I was the president of MCROS, I 


was -- 


I'm sorry, president of what? 


CRUZ]: The Marine Reserve Officers Association. 
All right. 
CRUZ]: And in that capacity I visited the Battalion to 


aware one of their members a professional award. 
Do you remember who that was? 


CRUZ]: That was prior to the war and I'm sorry, sir, I 
don't remember the name of the Major at the time. 
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Was it any of the perspective witnesses that you heard 
the names read off. 


CRUZ]: I'd have to see him come through again, sir, 
because’ he was one of the Company Commanders and he was 
there with the Battalion during that timeframe. 

During which timeframe? 

CRUZ]: OIF 1. 

Okay." 
4 . 

CRUZ]: ‘During the turn over of the Italians, I 

interacted primarily with the XO and the S-4 of the 


Battalion. 


Who was the XO, if you recall. 


CRUZ]: I don't remember the names, just the faces and 
the billets. 

All right. And also with the S-4? 
CRUZ]: Yes. 


Do you remember who that was? 
CRUZ]: No, just the faces and the billets. 


Is there anything about your conduct with these 
individuals that would cause you, assuming they come in 
here and testimony, to give their testimony more or less 
weight than any other witness? 


CRUZ]: No, not more or less. 


Is there any particularly significant event that 
occurred, either positive or negative, in your 
interaction with the Battalion in that turnover? 


CRUZ]: Certainly nothing negative in my dealings with 
the Battalion. They were able to answer the questions 
that I had with respect to the equipment and the 
turnover. They functioned well as a Battalion and so I 
had -- so there were no negative, you know, associated 
with that transaction or my dealings with them at that 
time. 
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I think you indicated you had some contact with 
Lieutenant Colonel Douglas. 


CRUZ]: I'm remembering the name, but the officer I'm 
thinking of was the XO but not necessarily the Battalion 
Commander. But quite frankly, once again I need to see 
the officers and see the names and faces again to see 
who I was interacting with. 

Did you have any strong negative or positive actions 
with the XO or anybody in the Battalion? 


MBR [COL CRUZ]: No. No negatives and in dealing with them they 
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operated like any other infantry battalion would, active 


or reserve. So no fundamental difference in them as a 
unit per se. It, ,was just business as usual in terms of 
turnover. 


If something comes to mind while you're listening to the 
testimony of some witness that walks into this 
courtroom, will you be able to set that aside and decide 
this case strictly on the evidence as introduced here 
and the law as I instruct you? 
CRUZ]: Yes, sir. 


If something comes to mind that causes you a problem, 
will you alert me so I can alert the parties? 


CRUZ] : I will, sir. 


I believe you also indicated that you had been 
interviewed by NCIS? 


CRUZ]: No, sir, I have not. That was not me. 


Did you ever have any contact with NCIS that you recall? 


CRUZ]: Oh, pardon me. I thought you meant to this case. 
No. 
CRUZ]: Interviewed by NCIS in the '90, '91 timeframe 


coming back from Battle Griffin. 
Was that a criminal investigation they were conducting? 


CRUZ]: It was loss of our CAX and Comm Sec gear, and the 
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investigation associated with that. 
MJ: Was that a positive or negative encounter with NCIS? 


MBR [COL CRUZ]: Generally positive. There was no negative part 
to that. 


MJ: If an NCIS agent were to testify, would it cause you to 
give him or her, their testimony, any greater weight 
than any other witness? 

MBR [COL CRUZ]:" No. 

' 
MJ: Trial counsel, do you have any questions? 


Tc: One, six. 


Sir, when you were at Camp Whitehorse, did you go to the 
detention facility at all? 


4 
MBR [COL CRUZ]: No, I did not. 


Md: Mr. Higgins. | 

CC: No, sir. 

MJ: Sir, if you'd step out and ask Colonel Foy to step in, 
please. 


Colonel Cruz withdrew from the courtroom. 
Colonel Foy entered the,courtroom. 


MJ: Sir, I think you indicated that you were familiar with 


7 ° 7 ) 

Major (b)(6) case; is that accurate? 
MBR [COL FOY]: No. I don't know if it was (b)(6) or not, but 
last week's Marine Corps Times, the headline right on 
the front of it was about the government or -- J don't 


know if it's the government or Marine Corps dismisses 
charges against a Major or something like that. 


Md: Did you read the article? 
MBR [COL FOY]: I did not. 


MJ: Did you draw any conclusions based on that headline? 
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MBR [COL FOY]: The only thing I thought was, oh, boy, I'll bet 
this is about the Major Paulus case which I knew that I 
was scheduled to be a member of the jury. So -- well, I 
work -- in the building I work in, it's a small building 
over there, and right’ down the hallway from me is our 
Staff Judge Advocate. 


Md: Who would that be? 


MBR [COL FOY]: Lieutenant Colonel Jamison and Captain Hager. 


I gave it to Captain Hager, the Marine Corps Times, and 
I said, "go in there and see if that's something I can 
read or not, and if it's not, please cut it out," and he 
cut out the article. 


MJ: Had you read any other accounts either of this case, 
Sergeant Pittman's case or Major (6) case. 
MBR [COL FOY]: Nothing on (b)(6) I indicated on my -- the 


response sheet that was sent out about a month and a 
half ago now or whatever that I had read about Pittman. 
That came on the internet one night, Yahoo. It was a 
headline on Yahoo, you know, you go to the home page of 
Yahoo and there are the headlines over there on the 
right, and just that he had been found guilty and that's 
all. 


Md: Do you remember what the charges were that he had been 
found guilty of or the sentence? 


MBR [COL FOY]: No, I do not. 

Md: What impact will that knowledge that he was found guilty 
of some related charges have on your deliberations in 
this case? 

MBR [COL FOY]: It will not affect me at all. 

MJ: You and I ran into each other at Al Taqaddum, correct? 


MBR [COL FOY]: That's correct. 


MJ: Is that going to influence you in any way as you sit 
here as a member? 


MBR [COL FOY]: No, it will not. 
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MJ: Major Francis? 
TC: No, sir. 

MJ: Mr. Higgins? 
CG: Yes, sir. 


Sir, do you know what Sergeant Pittman was originally 
charged with? 


MBR [COL FOY]: "I can't -- it's very vague in my memory what I 
tread that Friday night I think it was a month and a half 
ago on’ the internet. 


cc: And let me ask it this way. At that time, sir, did you 
know what he was charged with? 
MBR [COL FOY]: I knew it had something to do with an alleged 
‘ wrongdoing in Iraq, but I really didn't -- I hadn't read 


anything before that. I didn't then know much about it 
and to this day I don't know much about it. 


cc: Thank you, sir. 

MJ: Anything else? 

CC: No. sir. 

MJ: Major Francis? 

TC: No, sir. 

MJ: Sir, if you'd step out.and ask Colonel Hanson to step 
in: 


Colonel Foy withdrew from the courtroom. 


Colonel Hanson entered the courtroom. 


MJ: Sir, you had indicated, I believe, that you were the 
Reporting Senior for Major Russell? 

MBR [COL HANSON]: Yes. 

MJ: Do you foresee any problem with him sitting on this 


panel in terms of you being able to influence his 
independent judgment? 
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HANSON]: No, no problems at all. 


If he were to vigorously disagree and argue with you in 
that deliberation room, is that going to cause you any 
problem? 


HANSON]: No. I don't anticipate that happening anyway, 
but if he does it won't be a problem. 


You'll feel completely at ease to allow him to express 
his opinion in there and vote his conscious? 


HANSON]: Yes. 


You had also indicated, I believe, that you knew Major 
(b)(6) 


HANSON]: I know that name from 2/25 from dealing with 
them as an Operations Officer, I know that I've spoken 
to him. Uniess he was sitting here in this room, I 
don't know if I could identify him or not. I don't know 
him that well. But mostly our -- my dealings with him 
were phone conversation or e-mail or radio traffic. 


Was there anything particularly positive or negative 
about your contact with him? 


HANSON]: No, nothing really stands out. 


Would you be able to give his testimony, if he were to 
testify, the same weight as any other witness? 


HANSON]: Yes. 


You also mentioned something about street violence, I 
believe, in your questionnaire. 


HANSON] : Yes. I had some friends and acquaintances 
that have been victims of street violence in the past. 
Were those close friends? 

HANSON]: One was. 


Was the perpetrator or the person who inflicted the 
violence, were they ever caught? 


HANSON]: Yes, I believe so. 


487 


ee e- 


been dropped. But just because 2/25 was part of the 
Division, I knew about this case. 


Ce: And when you say this case, you mean the case against 
Major Paulus? 


MBR [COL HANSON]:' Well, I knew about the incident that led to 
this, yes, but I didn't know the names of the 
individuals involved. 


CC; What did you know about the incident? 

MBR {COL HANSON]: I knew that 2/25 had a detainee die while under 
their care or while they were detaining this individual. 

EG: And do ;you remember anything else about it? 

MBR [COL HANSON]: I knew that here was an investigation 


conducted on the incident, but I never saw or heard any 
‘ of the results. 


Ces Do you know who conducted that investigation? 


MBR [COL HANSON]: I don't know personally who actually did the 
investigation. I knew -- I knew the SJA, Lieutenant 
Colonel Betz and Major Lorie, I knew that they were 
working on this, but that was the extent of it. They 
never discussed it with me and I never went to them to 
seek any information on this case. 


Ce: When you heard this investigation was going on, was this 
something that you had conversations with anyone else 
about? 


MBR [COL HANSON]: It was discussed at the Staff level just that 
this had happened, but nobody got into anything as to 
what really -- what happened or what led to this or 
there was no discussions of anybody's guilt or innocence 
if that's what you're getting at. 


cc: I'm just not getting at, I just want to know what was 
talked about. 


MBR [COL HANSON]: It was an incident that people were aware of 
but the pace of operations over there was so intense 
that it didn't get a lot of attention, at least at my 
level. 
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Do you believe that Sergeant Pittman's Charges are in 
any way related to Major Paulus'? 


HANSON]: Well, I realize that they are totally separate 
cases, but I know that Sergeant Pittman was a 
subordinate in some shape or form of Major Paulus. So I 


know that there's some relation because it is involving 

the death of the same individual, but I don't think that 
there's any -- each case has to be judged separately and 
independently. 


And you mention that the case is about the death of an 
individual. Do you know who that individual's name was? 


HANSON]: Are you talking about when Mayor Lorie was 
questioning me? Is that what you're talking about? 


Yes. 


HANSON]: That was actually some -- it was more than one 
individual. 


I think we just got confused. I'm sorry. No, I'm 
talking about this case. 


HANSON]: Oh, this case? 
Yes, sir. 
HANSON]: I knew that it happened and while -- that 2/25 


had a detainee die while he was being detained by that 
battalion. 


Do you know if the investigation has made any 
conclusions regarding death? 


HANSON]: Not that I'm aware of. 
So when the military judge gave you the instruction that 
death is not a part of this case, do you recall that 
instruction? 


HANSON]: Yes, I do. 


Can you follow that instruction even based on what you 
know? 


HANSON]: Yes. 
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And you also stated that you knew that Sergeant Pittman 
was in the chain of command of Major Paulus? 


HANSON]: I believe he was. I mean, I don't know that -- 
that's an assumption that I've made. 


And with that assumption and your knowledge of the 
Sergeant Pittman case, do you have any belief that Major 
Paulus bears culpability for anything Sergeant Pittman 
may have been found guilty of? 

HANSON]: Well, I believe that as a Marine Corps officer 
I'm responsible for anything that my Marines do or fail 
to do. So if Pittman was one of Major Paulus' Marines, 
then he's responsible for his actions, yes. 

| 
And that's something you've been trained? 

HANSON]: Yes. 

How long have you been in the Marine Corps, sir? 


HANSON]: Twenty-four years. 


That's something that was trained day one in the Marine 
Corps as an officer? 


HANSON]: That's correct. 
ocsS, TBS and all of your training since then? 
HANSON] : Yes. , 


And that's:part of your nature being in the Marine 
Corps? 


HANSON]: Uh-huh. 
And if I or the military judge or Major Francis were to 
tell you to ignore that belief or to set aside that 
belief, that would be a very difficult thing to do 
because that's part of your nature, isn't it? 
HANSON]: That's correct. 
Thank you, Sir. 


Major Francis? 
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TC: No, sir. 


MJ: Colonel Hanson, when you say that an officer is 
responsibility for the actions of his subordinates, are 
you able to separate out that responsibility in terms of 
whether he's criminally responsible or responsible in 
the sense that we as officers take responsibility for 
the activities that take place within our command? 


+ 


MBR [COL HANSON]: Yes. 


MJ: And will you follow my instructions when I give this 
court instructions on the law to be applied in this 
case? 


MBR [COL HANSON]: Yes, I will. 


MJ: And if that in some way conflicts with this personal 
belief, are you going to have any trouble setting that 
aside and follow my instructions? 


MBR [COL HANSON]: No. I believe I'll be able to follow your 
instructions. 

MJ: All right. Questions in light of mine, Major Francis? 

TC: No, sir. 

MJ: Mr. Higgins? 

CCCs No, sir. 

MJ: Sir, thank you very much. If you'd step out and ask 


Lieutenant Colonel Buckles. 

Lieutenant Colonel Hanson withdrew from the courtroom. 

Lieutenant Colonel Buckles entered the courtroom. 

MJ: Lieutenant Colonel Buckles, you had indicated that 
during Desert Shield and Desert Storm that you'd had 
some involvement with handling EPWs. 


MBR [LTCOL BUCKLES]: Yes, sir. 


Md : Could you give us an idea of what that was and how many 
and the circumstances? 
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MBR [LTCOL BUCKLES]: Yes, sir. 


During the that timeframe, my platoon was attached to 
Bravo, 1/5, which is the Reserve element for Task Force 
Ripper.’ As we approached the second breech site, I 
believe 1/5 and 1/7 both had taken POWs, extensive 
numbers’ of POWs, and pushed them back towards our 
position. Our task at that time was to collect up the 
POWs. I think the final count was 1200. And we had 
control over those POWs for probably six to seven hours 
maximum before we then handed those 1200 POWs back to I 
believVe it was a Reserve unit that was tasked with 
collecting up the POWs and moving them back to the 
collection site. 


It was more of a battle field collection EPWs, 
segregating them and then trying to just maintain 
control of that large number with just the 200 Marines 
we had in the company at the time. 
4 , 
Md: Were you given any particular training prior to the kick 
off of Desert Storm in the handling of EPWs? 


MBR [LTCOL BUCKLES]: We had some training, sir. It was mainly 
just a tactical control of POWs. We had not anticipated 
getting that many in such a short of period of time. 
Most of our training was just I guess patting them down, 

. looking for any type of hidden explosives or anything 
that could cause damage or injury to our Marines. We 
knew that we wouldn't have them for a long period of 
time so we really didn't get an extensive amount of 
training, no,,sir. It was a task we were given as a 
Reserve element. It was not anticipated to be used. We 
were more focussed on a combat offensive reserve mission 
more so than POW collection. 


MJ: These 1200 EPWs, they were in your charge for about six 
hours you said? |. 


MBR [LTCOL BUCKLES]: Six or eight max, yes, Sir. I don't recall 
the time, but it was most of the day. 


MJ: Is there anything that sticks out in your mind that was 
particularly significant in your handling of those EPWs? 


MBR [LTCOL BUCKLES]: In what sense, sir? It was -- one, it was a 
surprise we had that many. I think it was kind of a 
shock to have 1200 folks kind of headed your way and not 
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really know. We did the best we could to isolate them 
and maintain some sort of security around them. I think 
the POWs received from 1/7 were -- had been stripped 
down basically to their underwear, t-shirts and 
skivvies, so we were trying to figure out how we could 
mange keeping those folks warm because it was kind of 
chilly that day. 


So it was just kind of -- one, it was'a surprise we had 
that. Two, we weren't sure how to handle probably half 
of them. At the same time, probably the third most 
challenging effort was we had received a gas attack 
warning when we had control of those folks so all the 
Marines went to MOPP 4 believing that we were ina 
chemical attack of some sort and obviously the POWs had 
no gas masks or MOPP suits, any protection whatsoever. 
So it was a little bit kind of confusion at that point 
because there was nothing we could do for them. 


So we just continued to monitor their situation and our 
situation and after 45 minutes to an hour we received 
the all clear and then we took our masks back off. So 
that period of time was a little bit confusing as far as 
what do we do with the POWs, we didn't have any way to 
provide NBC protection for those folks. 


And ultimately you turned them over to the Reserve unit? 


MBR [LTCOL BUCKLES]: Yes, sir. I don't recall which Reserve unit 
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it was. We just were relieved of that responsibility. 

I believe it was a unit that was tasked specifically for 
POW handing, EPW handling. And then at that time, once 

we turned them over we continued through the breech and 

then back to catch up with the rest of the Task Force 


Ripper. 

All right. Questions in light of mine, Major Francis? 
Yes, sir. Thank you. 

Afternoon, sir. Sir, during that period of time, that 


six-hour period of time that you were handling these 
EPWs, did any of those EPWs require medical care? 


[LTCOL BUCKLES]: Not to my recollection. 


Thank: you; sar. That's: ail. 
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MJ: Mr. Higgins? 
CC: Thank you, sir. 


Sir, the training you received in the handling of EPWs, 
did it involve handling them in a detention facility 


setting? 
Md: I'm sorry, could you speak up, please? 
cc: I'm sorry, sir. 


The training that you received regarding the handling of 
EPWs, did it involve handling those EPWs in a detention 
facility setting? 


MBR [LTCOL BUCKLES]: No, it was all tactical battle field type, 
just hasty collection and then dish them off to the next 
unit that came up behind us to take responsibility for 

‘ them. So, no, we did not do any detention facility type 
training. 


Cc: Just more five S's and a T? 


MBR [LTCOL BUCKLES]: Check. 


Cc; Thank you. 

MJ: Anything else, Major Francis? 

C2 No, sir. 

Md: Lieutenant Colonel Buckles, I want to thank you very 


a4 much. You:'can step out and ask Lieutenant Colonel Orr 
to step in, please. 


Lieutenant Colonel Buckles withdrew from the courtroom. 


Lieutenant Colonel Orr entered the courtroom. 


MJ: Colonel, you had indicated you had been a magistrate at 
Twentynine Palms? 


MBR [LTCOL ORR]: Yes, sir, I have. 
MJ: About how many hearings would you say you've heard? 


MBR [LTCOL ORR]: It was only three or four, sir. 
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MJ: This is the initial hearing on retention of an 
individual in pretrial confinement? 


MBR [LTCOL ORR]: Yes, sir, it was. 


MJ: Did you receive any particularized legal training for 
that? 


MBR ' [LTCOL ORR]: Just the one week Magistrate Course they held at 
Twentynine Palms, sir. 


MJ: Did you come to be acquainted with any of the SJAs or 
the lawyers there in any respect because of those 
duties? 

MBR [LTCOL ORR]: Not necessarily there, but I did here at Camp 
Pendleton in this tour. 

MJ: And how so? 

MJ: Colonel John Ewers was my next door neighbor. 

MJ: He used to be the Staff Judge Advocate for lst Marine 
Division? 


MBR [LTCOL ORR]: Yes, sir, until he was wounded in the OIF 
assault. I knew him in that capacity as well. 


MJ: Was there anything about your association with 
Lieutenant Colonel Ewers that causes you any concern one 
way or the other about lawyers in general? 


MBR [LTCOL ORR]: No, sir. 


MJ: Did you ever have any particularized discussions with 
him concerning military justice? 


MBR [LTCOL ORR]: No, sir. 

Md: Do you believe anything you've learned as a magistrate 
has any applicability or will in any way affect your 
hearing this case? 


MBR [LTCOL ORR]: Not as far as I know, sir. 


MJ: You also, I think, indicated you had handled EPWs during 
Desert Shield and Desert Storm? 
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[LTCOL ORR]: Yes, sir. 
Can you explain the circumstances and what went on? 


[LTCOL ORR]: ' During the advance, there were groups of 
hundreds of individuals that were just sitting in mass 
as we moved forward toward Kuwait City and they had to 
be dealt with until they could be turned back over to 
the FSSG in brief periods of anywhere from 30 or 40 
minutes to a couple of hours at most, sir. 


You would have custody of them? 
' : 


[LTCOL ORR]: Yes, sir. 


Were you involved at all personally in the handling of 
these EPWs? 


{[LTCOL ORR]: We didn't handle them, sir, we just made sure 
they stayed there until the FSSG came forward. and took 
custody of them. 


So there was no searching of them, segregating them, 
none of that activity went on? 


[LTCOL ORR]: No, sir, because we were continuing to move 
forward. 


Were you provided any particular training before the 
kick off of Desert Storm in the handling of EPW's? 


[LTCOL ORR]: No, sir, not particularly. 
Were you given any training at all? 

[LTCOL ORR]: We were informed that there were going to be 
probably EPWs along the way, and in most cases we'd 
bypass them. As ia matter of fact, that was a part of an 
artillery battery. So it wasn't our responsibility to 
take care of them, but we couldn't just leave them 
sitting there either. So that was the extent of the 
training that we got, sir. 

Questions in light of mine, Major Francis? 
Yes, sir. 


Good afternoon, sir. 


498 


ow @ _ 


Sir, during this short period of time that you were 
handling these EPWs, did any of the EPWs require medical 
attention? 


MBR [LTCOL ORR]: No, they didn't. 


TC: Thank you, sir. 
MJ: | Mr. Higgins? 
cc: Thank you, sir. 


‘ 


Good afternoon, sir. 

Sir, prior to heading into Desert Storm/Desert Shield, 
did you receive any training or guidance in the handling 
of EPWs? 


MBR [LTCOL ORR]: No. 


cc: Thank you, sir. 

MJ: Anything else, Major Francis? 

TC? No, sir. 

MJ: Colonel, if you could go ahead and step out and ask 


Colonel Couser to step in. 
Lieutenant Colonel Orr withdrew from the courtroom. 


Lieutenant Colonel Couser entered the courtroom. 


MJ: Colonel, you indicated that you had a friend that was 
the victim of a rape or a murder. 

MBR [LTCOL COUSER]: Yes, sir. 

MJ: Could you give us a little more insight into that as to 


when it happened and how close a friend this was? 


MBR [LTCOL COUSER]: It was a high school friend, sir. I believe 
it was my sophomore year in high school, a friend of my 
Sister who lived about three miles down the road from me 
was brutally raped and then murdered. 


MJ: Please go ahead. 
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MBR [LTCOL COUSER]: That’s pretty much it, sir. They ended up 
finding the rapist but he ended up getting off on a 
technicality. 


Md: How did’ the fact that he was let off on a technicality 
impact you? 


MBR [LTCOL COUSER]: It just -- to me it was just a matter of my 
thoughts of the legal system in general were sometimes 
you get off depending on how good your lawyer is, 
sometimes you don't. In this case, as it really hurt 
the family, I think it impacted them for the rest of 
their lives. 

But in the same sense, I think there were some good 
things that came out of it. I believe it was -- I don't 
know how national of the case it was, but they ended 

up -- I believe it was called the Roper law that was 
established after that that was to help tie up some of 

‘ the lose things that could have prevented the, rapist 

from getting off in future cases. So that's it, sir. 


MJ: Do you have any feeling that perhaps -- we've got these 
two defense counsel here representing Major Paulus. Do 
you feel like perhaps that you're going to hold them to 
a different standard because of what happened to your 
friend's sister and the fact that the perpetrator had 
gotten off based on a technicality? 


MBR [LTCOL COUSER]: No, sir. I think I have a little more high 
regard for the military justice system than the civilian 
courts. 


MJ: Will you hold the prosecutor to the same standard, the 
beyond the reasonable doubt standard? 


MBR [LTCOL COUSER]: Yes, sir. 


MJ: Will you give him any by at all because of what happened 
to your friend's sister? , 


MBR [LTCOL COUSER]: No, sir. 
MJ: Do you feel comfortable sitting here in this courtroom 
judging this case even in light of the activities with 


your friend's sister and the fact that an accused got 
ort? 
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[LTCOL COUSER]: Yes, I do, Sir. 


You also, I think, indicated you had heard some press 
accounts concerning the Pittman and @)@) case? 


[LTCOL COUSER]: Right, sir. 
Could you tell us a little more about what you heard? 


[LTCOL COUSER|: Just the Fox news reports, sir, on 
MajOr (b)6) having the case dismissed against him and 
Sergeant Pittman being charged with dereliction of duty 
and prisoner abuse. 
Were you aware of the outcome of the Pittman case? 
[LTCOL COUSER}: I believe he was found guilty, sir. 


Do you know what the exact charges were that he was 
convicted of? 


[LTCOL COUSER]: Not the exact charges, no, sir. 


Are you informed as to what the sentence was in that 
case? 


[LTCOL COUSER]: No, sir. 


What of that knowledge of those press accounts will you 
bring into that deliberation room? 


[LTCOL COUSER]: It's separate individuals, sir. I believe 
every individual has cases that's unto itself. 


Do you have any hesitation in deciding this case and 
telling me that you can decide this case based on the 
evidence introduced in this court and the law as I 
instruction you upon that law? 

{LTCOL COUSER]: Yes, sir. 
You can do that? 

(LTCOL COUSER]: Yes, sir. 


Any hesitation at all? 


[LTCOL COUSER]: No, sir. 
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Questions in light of mine, Major Francis? 

No, sir. 

Mr. Higgins? 

Thank you, sir. 

Good afternoon, sir. 

Sir, in your questionnaire you also indicate that you 
have previous knowledge regarding this case from media 


accounts. Could you tell us what that is? 


[LTCOL COUSER]: Just the fact that Major Paulus was the 
prison amp commander. That's it. 


And, sir, you also wrote that he was involved in the 
death of a prisoner. 


[LTCOL COUSER]: Right, the prisoner in question to the case. 
And how did you come by that knowledge, sir? 

{[LTCOL COUSER]: That was just on Fox News. 

Do you remember specifically what it is? 

[LTCOL COUSER]: It was just the -- it was in relationship to 
the Sergeant Pittman guilty verdict where they just 
cited that Major Paulus was the prison commander, and 
that was it. , 

So from that news account, were you able to assume that 
Sergeant Pittman would be under the command of Major 
Paulus? 

[LTCOL COUSER]: Yes, sir. 

And does the fact that Sergeant Pittman was under the 
command of Major Paulus and that Sergeant Pittman was 
found guilty, does that affect in any way your view 
towards Major Paulus? 

{[LTCOL COUSER]: No, it doesn't. 


What were your views of the defense attorney in your 
friend's case? 
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[LTCOL COUSER]: Just the fact that the defense did the 
defense's job just like the prosecutor tries to do his 
job to the best of his ability. I didn't know at the 
time all the specifics of the case, so I couldn't really 
make a clear judgment: It was just the emotional impact 
of the fact that the victim had been raped and murdered. 
And just so I can understand it, sir, were you a high 
school student when this happened? 

[LTCOL COUSER]: Right, high school student, yes. 

And with -- your views today are based on having had 
time to reflect over the course of your adult life on 
this circumstance; is that fair to say? 

[LTCOL COUSER]: Well, ‘I -- . 
I'm not asking that well. 

[LTCOL COUSER]: No, I don't -- what exactly are you asking? 
How old were you when it happened? 

[LTCOL COUSER]: Fifteen, sixteen. 

How old are you now, sir? 

{LTCOL COUSER]: Thirty-nine. 

And, sir, in that intervening span of years, are your 
emotions toward it different than they were when you 
were fifteen? 

[LTCOL COUSER]: I'm obviously older, so it's an event in the 


past that I remember. However, it doesn't affect my 
judgment based on anything that I believe that comes 
across. If, like I said, every -- I see every case as a 
separate individual case. I mean, you can pick out any 
case that's in the news and say, well, that shows that 
the criminal system or the justice system is screwed up 
or not, but that's just from the news. The news 
accounts, which obviously don't give you all the 
details, so unless you're actually sitting in the 
situation and you hear all the evidence then you can't 
really make that call. So I think that's the foundation 
of everything I make a decision on. 
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CC: I just want to follow up a little bit because you talked 
about technicalities. 


The military judge gave you a definition of reasonable 
doubt. 'Do you recall that definition? 


MBR [LTCOL COUSER]: Yes. 


ccs Do you think anything about that definition would 
involve a technicality? And by what I mean by that, 
sir, is if you thought that there was doubt but you 
thought that maybe Major Paulus did do something wrong, 
would you believe that would be a technicality to find 
him not guilty or would you apply the reasonable doubt 


standard? 
MBR [LTCOL COUSER] : I'd apply the reasonable doubt standard. 
DC: Thank you, sir. | 
Mo : Anything else, Major Francis? 
TC: NO, “e12. 
MJ: Colonel Couser, thank you very much. If you'd step out, 


please and ask Major Rouse to step in. 
Lieutenant Colonel Couser withdrew from the courtroom. 
THE BAILIFF: We have a head call, sir. 
MJ: Is Major Russell in there? 
THE BAILIFF: Yes, sir. 
Md: Bring him in. 
Major Russeli entered the courtroom. 
MJ: You or for Colonel Hanson? 
MBR [MAJ RUSSELL]: That's correct, sir. 
Md: And how long have you worked for him? 
MBR [MAJ RUSSELL]: Six months. 


MJ: And he is your immediate supervisor? 
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MBR [MAJ RUSSELL]: Yes, he's my Reporting Senior, sir. 
Md: How close do you work together? 


MBR [MAJ RUSSELL]: I see him about once a week. I'm the Director 
of Division Schools, he's the Deputy G-3, so I work for 
him but my duties generally don't bring him ona 
day-to-day relationship. 

Md: If both of you stay on this panel, you're going to be 
asked to decide difficult issues that are going to be 
based a lot in large part on your judgment and your 
individual assessment of the evidence that's presented 
here. Sometimes people don’t see things the same and 
sometimes they disagree. Are you going to have any 
hesitation if your view is contrary to Colonel Hanson's 
to express that view in the deliberation room? 


MBR [MAJ RUSSELL]: No, I'm not, sir. 

MJ: Do you in any way fear that if you do disagree with him 
and argue your case that you will be subject to any kind 
of repercussions from Colonel Hanson were you to do 
that? 

MBR {MAJ RUSSELL]: No, I don't, sir. 


Md: You also indicated you know Major Joe Lorie? 


MBR [MAJ RUSSELL]: That’s correct, sir. 


MJ: Can you explain how it is exactly you know him? 
MBR [MAJ RUSSELL]: I can, sir. I met him -- I knew him from when 
I was an instructor at AWS. I came out here. He was 


the Assistant Staff Judge Advocate, I was the Executive 
Officer for 3d AA Battalion. So I had an infrequent 
relationship with him as far as, you know, asking Staff 
Judge Advocate related Battalion Executive Officer 
duties. I knew him in -- he became the Staff Judge 
Advocate in OIF after Colonel Ewers got wounded and I 
knew him there. And, you know, he lives five houses 
down from us and our kids go to the same school, so we 
see each other infrequently but when we do we're 
amicable. 


MJ: You have had discussions with him on military justice? 
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MBR [MAJ RUSSELL]: That's correct, sir. 


MJ: Can you give us an idea what those covered? 


MBR [MAJ RUSSELL]': One of the Marines who worked for me, Chief 
Warrant Officer Parks, was on a Board of Inquiry. I 
talked to him a little bit about that. I used to ask 
him questions about whether we should proceed with 
restriction for a Marine when I was the Executive 
Officer of the Battalion or whether, you know, those 
type of issues, would it be legal to do this, that type 
of thing, sir: 


MJ: Is there anything based on that contact and advice that 


he gave you that you're going to carry into this 
courtroom? 


MBR [MAJ RUSSELL]: No, I don't think so, sir. 


Md, If something he may have said to you is in disagreement 
with the law as I instruct you, will you follow my 
instructions? 


MBR [MAJ RUSSELL]: Absolutely, sir. 


MJ: You also indicated that you heard or read press accounts 
concerning the Whitehorse Detention Facility and 
Ma) or (b)(6) 


MBR [MAJ RUSSELL]: I don't believe I said that, sir. 


Md: Have you hearaz anything about Whitehorse or 
Major a) 
,4 
MBR [MAJ RUSSELL]: I have not. In fact, I didn't know about 
Whitehorse until awhile ago. I don't even know where 
that is. I did hear -- I wrote in my statement that I 
did hear something about the last case, Sergeant -- 


MJ: Pittman. 

MBR [MAJ RUSSELL]: I didn't really pay a lot of attention to the 
article, but I did see that he was convicted of a couple 
of counts. 


MO: And do you recall exactly what he was convicted of? 


MBR [MAJ RUSSELL]: I can't at this point, no, sir. 
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Do you recall the sentence in his case? 


[MAJ RUSSELL]: You know, I don't, sir. I know that he was 


convicted I think of two counts. I'm not sure how many 
he was being charged with. 


What do you bring or what application does the fact that 
he was convicted of something have on this court-martial 
that we're here to decide today? 


[MAJ RUSSELL]: I'm not sure what the relationship between the 


two cases are, so I would say little, sir. 


If there's something you may heard or may recall about 
the Pittman case contradictory to what 'you hear in this 
courtroom, are you going to be able to set that aside 
and decide this case strictly on the evidence entered 
here in this court-martial and the laws I instruct you? 


[MAJ RUSSELL]: I believe so. 


Any hesitation at all? 


(MAJ RUSSELL]: No, sir. 


Questions in light of mine, Major Francis? 
No, sir. 

Mr. Higgins? 

Yes, sir. 

Good afternoon, Major. 


Major, if you were to learn that Sergeant Pittman was a 
camp guard at Camp Whitehorse and Major Paulus was the 
OIC of the detention facility at Camp Whitehorse, would 
the fact that they had a senior/junior subordinate and 
you know what you know about Sergeant Pittman's case, 
would that cause you to hold anything against Major 
Paulus? 


[MAJ RUSSELL]: No, I don't think so. I don't really know -- 


I don't remember what the charges were. No, I don't 
believe they would. 


At one time, did you know what the charges against 
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Sergeant Pittman were? And what I mean, I'm just trying 
to see is there a chance that something here could jog 
your memory as to what the charges were against Sergeant 
Pittman. 


MBR [MAJ RUSSELL]: If you told me, I would probably know what 
they are. I'm not holding anything back. I'm sorry. 
That was really of no interest to me, so I read the 
headline and moved on to something more important like 
sports or what was going on in Iraq at the time. 


Ce: So the Sergeant being found guilty of something wouldn't 
¢ause you to assume that the Major should be found 
guilty of something? 


MBR [MAJ RUSSELL],: No. 


cc: Thank you, sir. 

Md + Anything else, Major Francis? 

i No, sir. 

MJ: Major Russell, if you'd go ahead and step out and ask 


Major Rouse to step in. 
Major Russell withdrew from the courtroom. 
Major Rouse entered the courtroom. 


MJ: Major ROuse, you'd indicated that you'd received some 
bad advice from a Navy corpsman; is that correct? 


MBR [MAJ ROUSE]: Yes, Sir. 
MJ: Could you give us a little more detail on it? 


MBR {MAJ ROUSE]: When I answered yes to the question, sir, it 
wasn't vis-a-vis a recollection of a specific instance 
so much it was just sort of a general chuckle. I could 
probably, if I tried hard enough, recall a couple of 
times as a Battery Commander where I got advice from a 
corpsman to take a Marine out of action and after 
investigating myself decided to act against the advice 
of the corpsman. 


Md: Why did you act against his advice? 


508 


oe 2 


MBR [MAJ ROUSE]: Because it was my judgment as a commander that I 
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could employee a Marine in a different capacity that 
would not exacerbate whatever condition he had, whereas 
the corpsman said, no, we've got to send him back to the 
barracks or something’ like that. That's a general 
example. I couldn't recall a specific date. 


So it wasn't a case of you disagreed with say the 
diagnosis but just in terms of what the limitations were 
on the actions of or the abilities of the Marine to stay 
engaged in some capacity? 


ROUSE]: That's a fair statement, sir. 


Do you have a general sense as to the professionalism of 
corpsman? 


ROUSE]: I admire it profoundly. I admire their skills 
profoundly. 


Do you have any general sense as to where the corpsman 
give good advice or bad advice to commanders? 


ROUSE]: On the whole, I think that they give great 
advice. I think that there are certain occasions when 
the commander has to be savvy about what he's getting 
back. 


You'd also indicated you had been a magistrate 
conducting IRO hearings; is that correct? 


ROUSE]: That's correct, sir. 


Can you tell us approximately how many of those hearings 
you held? 


ROUSE]: The SJA at Marine Corps Base, Hawaii, asked me 
to keep being the initial reviewing officer, so over the 
course of three years my guess is that I did somewhere 
between 60 to 80 initial review hearings. 


Did you receive any training prior to assuming those 
duties? 


ROUSE]: I did not. 


Do you believe you've developed any expertise or 
particular insight into the legal system or the military 
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justice system because of that duty? 


{MAJ ROUSE]: I know Section 305 of the Rules for 
Court-Martial just as well as any attorney does I think, 
sir. 


Probably better. 


You said that you were challenged twice and exonerated. 
Can you explain what the challenges were? 


[MAJ ROUSE)": Twice defense attorneys -- I don't know if 
¢harged or accused is the right term, but twice defense 
attorneys made a motion that I had abused by discretion 
as an initial reviewing officer and in each case I went 
before a military judge in a hearing where the judge 
overturned that or he said, no, there was no abuse of 


discretion. 
So he denied the defense motion? 
[MAJ ROUSE]: I believe that's what he did, sir. 


Do you view those defense attorney making that motion as 
any way an attack on you or your integrity? 


[MAJ ROUSE]: I think they were just advocating for their 
client, sir. 


You used the term "exonerated." Do you feel like you 
were being personally attacked by the defense? 


[MAJ ROUSE]: Not personally, but certainly professionally. 


Do you hold any animosity towards those defense counsel 
or defense counsel in general because of that? 


[MAJ ROUSE]: None whatsoever, sir. 
Do you in any way penalize or hold it against 
Mr. Higgins or Captain Jasper because of that action on 
the part of those other defense counsel? 
(MAJ ROUSE]: Certainly not, sir. 
Are you going to be inclined in any way to hold the 


government to any lesser standard because of that, a 
lesser standard than the proof beyond a reasonable 
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doubt ? 
MBR [MAJ ROUSE]: No, sir. 
MJ: Do you hold them to that standard? 


MBR [MAJ ROUSE]: I do, sir. 


MJ: Will you give the accused the full benefit of the 
presumption of innocence? 

MBR [MAJ ROUSE]: Absolutely, sir. 

MJ: You also, I think, indicated you'd heard something about 
the Pittman case? 

MBR [MAJ ROUSE] : I did. 

MJ: Can you explain what that was? 


MBR [MAJ ROUSE]: Only my wife telling me what she had read about 
it in the paper. If my memory of the sequence is 
correct, I think that I -- before the Pittman case 
started getting significant play in the media, I knew 
that I was possibly going to be a member of this court 
and so I -- having had plenty of experience in the IRO 
and, you know, getting advice from the Deputy SJA and 
the SJA just about how general courts-martial work, I 
started sort of not paying attention to it. But in the 
end, I knew that he was convicted by a general 
court-martial. 


MJ: Do you know what he was convicted of? 


MBR [MAJ ROUSE]: I can't recall. I think it was prisoner abuse. 


I know that there's a -- I don't know what the charge 
and specification were, but had to do with abuse of 
prisoners. 

MJ: Do you recall what the sentence was? 

MBR [MAJ ROUSE]: I think he was confined and reduced. 

MJ: Do you believe that the fact that he was convicted of 


something in any way impacts your decision here today? 


MBR [MAJ ROUSE]: No, sir. 


S21. 
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Will you be able to set that aside in its entirety and 
judge this case based on the evidence that's introduced 
and law as I instruct you? 


'Yes, sir. 


Any reservations at all? 


MBR [MAJ ROUSE]: None, sir. 


MJ: Major Francis? 

TC: No, sir. . 

MJ: Mr. Higgins? Do you need a minute? 

U 

cc: I'm just having an eye problem, sir. 

MJ Do you need a minute? 

CC: I'm okay. I'11 wait until we -- as long as the Major 
doesn't mind me pulling my left eyeball out. 

Major, of the 60 to 80 IRO hearings you did, how many 
times did you find that a lesser form of restraint would 
be more appropriate? 

MBR [MAJ ROUSE]: A lot. I want to say maybe a third to 
two-fifths of the time I found for the defense or for 
the accused and decided that the command had improperly 
confined the Marine. 

cc: Thank -you, major. 

; 
Major, if you were to learn in this case that Major 
Paulus was the OIC of the detention facility and 
Sergeant Pittman was a guard there, knowing that 
Sergeant Pittman had been found guilty of what you said, 
prisoner abuse -- or believing him to be found guilty of 
prisoner abuse as you said, would you hold that against 
Major Paulus as his superior? 

MBR [MAJ ROUSE]: Are you saying that that would be presented as 
evidence that Sergeant Pittman were found guilty and he 
was under the leadership of Major Paulus? 

cc: No. I'll try it again. It was bad. 
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Just taking as a baseline what you've learned about -- 
what you already know right now about the Pittman case, 
okay, if you learn in this trial that Major Paulus was 
the Officer in Charge of the detention facility and 
Sergeant Pittman was a guard there, would you hold it 
against Major Paulus that he was Sergeant Pittman's 
superior officer? 


ROUSE]: I don't want to be hyperrational about this, but 
what do you mean would I hold it against him? Would I 
make it my own evidence and use it in my own judgment of 
his guilt or -- 

Yes. 

ROUSE] : -- or would I look askance at his 
professionalism just personally? 

I'm going to ask you to answer both of those questions 
because they are better than mine. 

ROUSE]: I think in the first case as long as I had 


explicit instructions that I couldn't do that, I would 
be able to compartmentalize. And in the second case, 
yeah, certainly I would hold it against him personally. 
And have you been trained that a senior officer is 
responsible for everything that their subordinates do 
and don't do? 
ROUSE]: Certainly. 
Was that training you received since OCS? 
ROUSE]: From the time I was a Midshipman. 
You went to the Naval Academy? 
ROUSE]: I went to the University of Colorado. 
ROTC? 
ROUSE]: Yes, sir. 


Okay. Just trying to make sure I understand Midshipman. 


So from the time you were about 18 years old until today 
it's been a part of what you've been trained? 
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[MAJ ROUSE]: It's a part of my ethos, yes. 


And as part of your ethos, it's a very strong part of 
your nature? 


[MAJ ROUSE]: Definitely. 


Would you have difficulty in disregarding that ethos if 
you were told to do so by the military judge? 


[MAJ ROUSE]: I may. It just depends on the rest of the 


context that gets assembled around me disregarding that 
éthos. 


Right. And even if you're told that the law requires 
you to disregard that and that to sit as a member you 
are required to disregard that, that may pose some 
difficulty for you? 


[MAJ ROUSE]: In the sense that it would be hard --.well, no. 


I mean clearly I can follow an order and as long as I 
sense that the order is delivered legally and it's, you 
know -- as long as I feel like it's the ethical thing to 
do, then I won't have a problem saying, all right, on 
the one side of my brain I'm not too happy about doing 
this but clearly I'll click my heels together and do it. 
So I don't know if that answers your question. 


It does. 


Do you think it could affect the prism through what you 
see the evidence and what you're supposed to do? 


MBR [MAJ ROUSE]: I don't have enough information to construct 
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that prism yet, so I don't know how it's going to get 
translated through the box so to speak. 


Thank you, Major. 

Government? 

No questions. 

Major, when we talk about being responsible, there's a 
lot of different context that we can put that in. We're 
taught that as a commander we're responsible for not 


only our actions but the actions of our unit and our 
subordinates. That not necessarily puts it ina 
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criminal context. Do you understand that? 


MBR [MAJ ROUSE]: Yes, sir. 


MJ: Do you have any problem differentiating between criminal 
liability versus responsibility in the sense of a 
commander? 


MBR [MAJ ROUSE]: I do not, sir. 


Md: All right. Questions in light of mine? 
TC: No, sir. 
Cs No, sir. 


Major Rouse withdrew from the courtroom. 
Major Woulfe entered the courtroom. 


MJ: I believe you indicated you had been given some 
questionable medical advice from a corpsman? 


MBR [MAJ WOULFE]: Yes, sir. 


MS: Could you enlighten us as to the circumstances? 

MBR [MAJ WOULFE]: I1 would say probably the most serious case -- I 
mean, it's happened from time to time just with the 
nature of corpsman and their training level. But 


probably the most serious case would have been a heat 
casualty either in at a nighttime training event here at 
Camp Pendleton or Bridgeport, but because of the nature 
of the activity and what the Marine was wearing he was a 
heat casualty. The corpsman wanted to give him an IV. 
Obviously a bad thing in a cold environment because of 
the IV he's going to go from being a heat casualty to 
his temperature is probably going to drop pretty 
quickly. 


So just incidents like that. That was probably the most 
severe one, sir, just times where a corpsman -- I've 
also had situations where a Marine is hurt on a range 
and a corpsman's reaction is a little too emotional and 
he makes the situation probably more stressful, more 
panicky than it needs to be. 


Md: Do you have a general opinion as to the competence of 
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corpsman that assists the Marine Corps? 


MBR [MAJ WOULFE]: I think it's good, sir. 


MJ: Some of' the evidence that may come out may deal with the 
advice give to the accused by a corpsman. Will you be 
able to evaluate that based on the circumstances to 
which it was given? 


MBR [MAJ WOULFE]: Yes, sir. 


MJ: How doé you think your experience with Navy corpsman in 
general will impact your ability to evaluate that 
testimony? 


MBR [MAJ WOULFE]:, They're not doctors, sir, I mean obviously. I 
don't second guess everything that they say but I do -- 
I think I recognize that they’re 18, 19, 20-year-old 
young men and women who have basic medical training. 


Md: I think you also indicated that you had had some 
experience handling detainees or prisoners in some 
various different circumstances. I think that was in 


your questionnaire. 


MBR (MAJ WOULFE]: Yes, sir. I've never -- in OIF, I never had 
Marines who were responsible for detainees. Other 
times, Somalia and in Los Angeles during the '92 riots, 
I did. 


During OIF, I was the Infantry Officer on the Staff of 
3d Marine Air,Wing at al Asad Air Base. There's a 
detainee facility on al Asad Air Base. It's owned by 
7th Marines. Since I am really the only infantry 
officer on the staff, I was asked to informally both 
when the Army owned it, the 3d Armored Calvary Regiment, 
and when 7th Marines owned it, to informally just kind 
of go up there and check -- not really even check, just 
look at' it and tell the G-3 what I thought about it. 
There were more formal things that were taking place 
with the Wing SJA because even though 7th Marines was 
running the base belonged to the CG of 3d MAW. So there 
was at least two occasions that I went up to the 
detainee facility there. 


MJ: Were you ever provided any specialized training in the 


handling of either EPWs or detainees either in 
conjunction with Somalia, OIF or the LA riots? 
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(MAJ WOULFE]: Not that I call specialized, no, sir. 


What training did you have that touched on EPWs and 
detainee handling? 


[MAJ WOULFE]: The basic five S's and aT, sir. 


You were asked to go check on the -- I'll use that term 
just for convenience, but to check on the detainee 
facility there at al Asad. Do you believe you have any 
particular expertise that makes you an expert in the 
handling of EPWs or the processing of them or the 
running of a detainee facility? 


[MAJ WOULFE]: No, sir, none at all, and that's why it was 


informal. It was just the nature of --.I think some 
aviators I was working for assumed that since I'm an 
infantry officer I probably have a better understanding 
of some of those things than they might. 


Do you have any strong recollections of the detainee 
facility there at al Asad? 


[MAJ WOULFE]: Yes, sir, I remember it clearly. 


How do you think that might impact on your deliberations 
here in this case? 


(MAJ WOULFE]: I don't think it will impact on it, sir. 


You also, I believe, indicated you heard some pretrial 
publicity concerning either the Pittman case or @@) 
or this case. 


{MAJ WOULFE]: Well, yes, sir. First of all, one of the 


court-martial members for the Pittman case is a Captain 
who works for me. He hasn't discussed the case, I just 
know that he was on the case. Other than that, just 
basically what I saw in the paper or had seen in the 
paper. Since learning that I would be involved in this 
case, I have -- like today there is an article in the 
Union Tribune dealing with this case, I know that. I 
saw the headline. I didn't read the article. 


So you have purposely avoided reading anything about any 
of the related cases? 


[MAJ WOULFE]: Yes, sir. 
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Do you recall what Pittman was charged with? 
{MAJ WOULFE]: No, Sir. 
Do you recall what he was convicted of? 


{MAJ WOULFE]: I just know it was a lesser charge. I don't 
remember what it was. 


Do you recall the sentence? 
[MAJ WOULFE]: No, sir. 


How about Major Froeder's case, do you recall hearing 
anything about it? 


[MAJ WOULFE]: No, sir. 
Anything about Major Paulus' case before coming here 
other than you were informed that you were going to be 
OM 2b 
[MAJ WOULFE]: No, sir. 
Questions in light of mine, Major Francis? 
Yes, sir. Thank you. 
Good afternoon. 
Major Woulfe, in this instance with the heat casualty 


with the IV, the corpsman was going to give an IV, what 
was done in that situation? Do you recall? 


[MAJ WOULFE]: How did we deal with the casualty? 
Yes, sir. 
[MAJ WOULFE]: It wasn't serious enough to require an IV. And 


also my concern was if we gave him an IV with the cold 
temperatures, his body temperature was going to drop and 
we were going to have other problems. I think all we 
did was both hydrate him and keep him warm at the same 
time and med evac'd him. I'm don't -- I'm not really 
sure. I don't remember. 


Was the individual actually given an IV? 
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MBR [MAJ WOULFE]: No, he was not. But as I said, I don't 


remember specifically -- I know it was the nighttime 
then, it was cold. I don't remember if it was here at 
Camp Pendleton or if it was Bridgeport. 


TC: Do you recall who made the decision not to give him the 
IV? 

MBR [MAJ WOULFE]: I'm the one who jumped on the corpsman about 
Lt 

TC: Thank you. That's all. 

MJ: Mr. Higgins? 

CC: Thank you. 

Prior to making the decision not to give him the IV, did 
you discussion that with anybody else? 

MBR [MAJ WOULFE]: No, it was -- I heard him talking -- the 
corpsman talking to another corpsman about it and I 
immediately said no because of the temperature. 

ce: Did both corpsman think that he should have had an IV? 

MBR {MAJ WOULFE]: No. 

Gc: One disagreed? 

MBR [MAJ WOULFE]: No, I don't the -- there was two corpsmen. The 
senior one was the one saying it and I don't think the 
younger one -- the younger one did not voice an opinion 
or I don't know what his opinion was. 

CC You said you had seen some press coverage of the Pittman 
trial? 

MBR [MAJ WOULFE]: Yes, I have. 

Cc: And you know that Pittman was found guilty of something? 

MBR [MAJ WOULFE]: Right. 

Cee Based on your knowledge of the Pittman trial, if you 


learned in this case that Major Paulus was the Officer 
in Charge and that Sergeant Pittman was one of the 
guards at the same facility, would you -- just based on 
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that alone, would you believe that Major Paulus beared 
some form of criminal responsibility? 


MBR [MAJ WOULFE]: No. 


CC: Would you believe he beared some form of professional 
responsibility? 

MBR [MAJ WOULFE]: Maybe. 

OC: Why is that? 


MBR [MAJ WOULFE]: Well, to no or maybe or both? 
Cc: The maybe? 


MBR [MAJ WOULFE]: Well, it's kind of linked to the no. I know 
sometimes Marines don't do things that they are supposed 
to do. Now, officers are responsible for everything 
that happens in their unit, I believe that, but there's 
just kind of those things sometimes where a Marine 
either on his own by some type of malice or just not 
thinking clearly does something wrong or stupid and it 
has a result. So I said maybe because I would need to 
hear more about the command climate and those type of 
things to form a determination about it if he was 
responsible for a mistake that his Marine made or 
something criminal that one of his Marines did. 


Ces And, Major, your belief that an officer is responsible 
for everything his Marines do and fail to do, that's 
something you've been trained since the day you came 
into the Marine Corps, isn't it? 


MBR [MAJ WOULFE]: Yes, but, again, because there was a maybe, 
there's exceptions to that. I mean, I've had Marines in 
my unit do things that I'm not going to take personal 
responsibility for. 


CC: Okay. So you would agree that there's exceptions to 
that? 

MBR [MAJ WOULFE]: Yes. That's why I said maybe. 

(eler Thank you, Major. 

Md: Major Francis? 
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TC: No, sir. 
MJ: Major, if you would, step out. Thank you. 


Tell the other members we'll be with them probably in 
about 10 or 15 minutes. 


Major Woulfe withdrew from the courtroom. 
MJ: Let's take a recess. 
The court's in recess. 
The Article 39(a) session recessed at 1507, 2 November 2004. 


The Article 39(a) session was called to order at 1522, 
2 November 2004. 


MJ: The court will come to order. Let the record reflect 
all those present when the court recessed are again 
present. The member are present. 


Members of the Court, I want to ask one other question 
that I neglected to ask when I had you all together 
before, and that question concerns any kind of 
professional or personal relationship, aside from 
Colonel Hanson and Major Rouse, a personal relationship 
between any of the members. 


Do any of you have any kind of a professional or 
personal relationship with any other member of the 
court? 


I've got a positive from Lieutenant Colonel Kerl, 
Colonel Cruz, Colonel Hanson, Lieutenant Colonel Orr, 
Lieutenant Colonel Quinonez, Lieutenant Colonel Buckles, 
Lieutenant Colonel Couser and Major Russel. 


Let's start with you, Colonel Cruz. Who do you have a 
relationship with? 


MBR [COL CRUZ]: On a professional relationship, I see Colonel 
Hanson as a member of the MEF staff and when we have our 
weekly meetings it's not unusual for me to either be in 
the same meeting as Colonel Hanson. 


Md: And is that the same relationship you're referring to? 
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